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INTRODUCTION

Based on Federal Rule of Appellate Procedure 8, Defendants,1 who are

Appellants in this Court, move this Court to stay the proceedings below. This case is

being appealed pursuant to 9 U.S.C. § 16 because the district court refused to compel

arbitration in accordance with the arbitration agreements Plaintiffs signed with

Appellant Gospel for Asia, Inc. (“GFA”). Appellants filed a motion to stay further

proceedings pending appeal in the district court, which the district court denied. The

motion to stay was based both on the automatic stay recognized by the clear majority

of circuits and on Appellants’ request for a discretionary stay.

By denying Appellants’ motion for stay pending appeal, the district court has

signaled that it intends to allow the case to proceed while this Court determines

whether the case should be pursued in arbitration rather than in court.

Appellants are entitled to a stay because filing a notice of appeal “confers

jurisdiction on the court of appeals and divests the district court of its control over

those aspects of the case involved in the appeal.” Griggs v. Provident Consumer Disc. Co.,

459 U.S. 56, 58 (1982). The Federal Arbitration Act authorizes an immediate appeal

from an order denying a motion to compel arbitration. 9 U.S.C. § 16(a)(1)(A). The

very essence of an appeal under § 16 is the question whether the case should be

1 Defendants are Gospel For Asia, Inc., Gospel for Asia-International, K.P.
Yohannan, Gisela Punnose, Daniel Punnose, David Carroll, and Pat Emerick
(collectively, “Defendants”). Gospel for Asia-International does not currently exist.
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litigated in district court. “Continuation of proceedings in the district court largely

defeats the point of the appeal and creates a risk of inconsistent handling of the case

by two tribunals.” Bradford-Scott Data Corp. v. Physician Computer Network, Inc., 128 F.3d

504, 505 (7th Cir. 1997). The majority of circuits have held that a stay of proceedings

in the district court pending an appeal under § 16 is mandatory. See Levin v. Alms &

Assocs., Inc., 634 F.3d 260, 263, 266 (4th Cir. 2011); Ehleiter v. Grapetree Shores, Inc., 482

F.3d 207, 215 n.6 (3d Cir. 2007); McCauley v. Halliburton Energy Servs., Inc., 413 F.3d

1158, 1160-63 (10th Cir. 2005); Blinco v. Green Tree Servicing, LLC, 366 F.3d 1249, 1251-

53 (11th Cir. 2004); Bombardier Corp. v. Nat'l R.R. Passenger Corp., No. 02-7125, 2002

WL 31818924, at *1 (D.C. Cir. Dec. 12, 2002); Bradford-Scott, 128 F.3d at 505-07.

Regardless whether a stay is mandatory, Appellants are entitled to a stay in this

case. This case meets all the criteria for a discretionary stay. See Hilton v. Braunskill,

481 U.S. 770, 776 (1987). Plaintiffs Matthew and Jennifer Dickson (“the Dicksons”)

both signed arbitration agreements with GFA that the district court admitted were

“broad.” Doc. 23-4. The arbitration agreements require arbitration of “all disputes of

any kind arising out of the relationship between [the named plaintiff] and GFA.”

Doc. 23 at 3. Appellants will be irreparably harmed if they are denied the benefit of

their arbitration agreement by being forced to litigate pending this appeal. Bradford–

Scott, 128 F.3d at 506. The Dicksons will suffer no material harm from having the

litigation stayed; the district court agreed they would not be harmed by a “short stay.”
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Doc. 39 at 4. Finally, federal policy under the FAA strongly supports granting a stay

to protect the right to arbitration.

STATEMENT OF FACTS

In February 2016, the Dicksons filed their putative nationwide class action

complaint alleging violations of the Federal Racketeer Influenced and Corrupt

Organizations Act (“RICO”), 18 U.S.C. §§ 1961-1968. Doc. 1 at ¶¶ 55-61. Plaintiffs

also asserted claims for fraud, violations of the Arkansas Deceptive Trade Practices

Act, and unjust enrichment. Doc. 1 at ¶¶ 62-77.

Both Matthew and Jennifer Dickson were members of GFA and Matthew

Dickson is a former GFA employee. Doc. 23 at ¶¶ 2-3 & Ex. 1, Carroll Dec. ¶¶ 3, 5.

In connection with Matthew Dickson’s employment and the Dicksons’ membership

in GFA, they signed Statements of Agreement (“Agreements”) containing an

arbitration provision. Doc. 23 at ¶¶ 2-4 & Ex. 1, Carroll Dec. ¶¶ 3, 5, Exs. 1-A, 1-B,

1-C. Those Agreements provide: “[A]ny and all disputes of any kind arising out of

the relationship between myself and GFA, or any other GFA member, shall be

resolved by way of conciliation, or mediation, the parties agreeing that the matter will

be submitted to final and binding arbitration in accordance with the rules and

procedures set forth in the Unified Arbitration Act.”2 Doc. 23 at ¶ 5. On April 15,

2 The district court held the reference to the Unified Arbitration Act was a scrivener’s
error and that the reference should have been to the Uniform Arbitration Act. Doc.
39 at 3 n.1.
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2016, Appellants moved pursuant to 9 U.S.C. § 1 et seq. to compel arbitration and to

stay these proceedings pursuant to the Agreements. Doc. 23.

On January 18, 2017, the district court issued an order denying Appellants’

motion to compel arbitration (“Order”). Doc. 39. Even though the Agreements

provide that “the parties” agree disputes will be submitted to arbitration, the district

court held there was “no mutual obligation to arbitrate.” Id. at 4. Further, the district

court found the arbitration agreement was “broad” but nevertheless held that the

Dicksons’ claims did not fall within the scope of the arbitration agreement. Id. at 4-5.

On January 25, 2017, Appellants filed a timely notice of appeal of the Order

pursuant to 9 U.S.C. § 16(a)(1) of the Federal Arbitration Act. Doc. 40. That statute

provides for an immediate appeal as of right from “an order . . . refusing a stay of any

action under [9 U.S.C. § 3]” or “denying a petition under [9 U.S.C. § 4] to order

arbitration to proceed.” 9 U.S.C. § 16(a)(1); see Arthur Andersen LLP v. Carlisle, 556

U.S. 624, 627 (2009). On that same day, Appellants filed in the district court a motion

to stay proceedings pending appeal. Doc. 41. Appellants urged the district court that

it had been divested of jurisdiction over the question on appeal—which was whether

the case should have been filed in court or whether it should proceed in arbitration.

Doc. 42 at 1-6. In the alternative, Appellants requested a discretionary stay. Id. at 6-8.

On February 8, 2017, the district court denied Appellants’ motion to stay.

Doc. 49. The district court determined that this Court would not agree with the clear

majority of circuits deciding that district court proceedings are automatically stayed
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when an appeal is filed from the denial of a motion to arbitrate. Id. at 3. The district

court also decided the applicable factors weighed in favor of denying a stay. Id. at 5.

ARGUMENT

A. The notice of appeal automatically transferred jurisdiction to this Court
and divested the district court of jurisdiction

When Defendants filed their notice of appeal, it had the effect of divesting the

district court of jurisdiction. It is “generally understood that a federal district court

and a federal court of appeals should not attempt to assert jurisdiction over a case

simultaneously.” Griggs, 459 U.S. at 58. Accordingly, upon the filing of a notice of

appeal, jurisdiction moves to the court of appeals and the district court is divested “of

its control over those aspects of the case involved in the appeal.” Id. This Court has

observed the Griggs rule serves two purposes. U.S. v. Ledbetter, 882 F.2d 1345, 1347

(8th Cir. 1989). The rule: (1) “promotes judicial economy for it spares a trial court

from considering and ruling on questions that possibly will be mooted by the decision

of the court of appeals”; and (2) “promotes fairness to the parties who might

otherwise have to fight a confusing ‘two front war’ for no good reason.” Id. (internal

citation omitted).

Six circuits hold that an appeal of a decision denying arbitration triggers a

mandatory stay of proceedings in the district court. See Levin, 634 F.3d at 263, 266

(4th Cir.); Ehleiter, 482 F.3d at 215 n.6 (3d Cir.); McCauley, 413 F.3d at 1160-63 (10th

Cir.); Blinco, 366 F.3d at 1251-53 (11th Cir.); Bombardier Corp., 2002 WL 31818924, at
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*1 (D.C. Cir.); Bradford-Scott, 128 F.3d at 505-07 (7th Cir.); see also Lummus Co. v.

Commonwealth Oil Ref. Co, 273 F.2d 613, 614 (1st Cir. 1959) (under the predecessor

doctrine to a § 16 appeal, the court imposed a blanket stay on further proceedings in

the district court pending an appeal from an order staying arbitration). The question

in the appeal is whether the case should be litigated at all. As a consequence, the

entire case is “involved in the appeal.” Griggs, 459 U.S. at 58.

Griggs controls because “[w]hether the case should be litigated in the district

court is not an issue collateral to the question presented by an appeal under §

16(a)(1)(A),” but rather “is the mirror image of the question presented on appeal.”

Bradford-Scott, 128 F.3d at 505. “Whether the litigation may go forward in the district

court is precisely what the court of appeals must decide.” Id. at 506. “[T]he

underlying reasons for allowing immediate appeal of a denial of a motion to compel

arbitration are inconsistent with continuation of proceedings in the district court.”

Blinco, 366 F.3d at 1252. “[C]ombining the costs of litigation and arbitration is what

lies in store if a district court continues with the case while an appeal under § 16(a) is

pending.” Bradford-Scott, 128 F.3d at 506. Accordingly, appeals from refusals to

compel arbitration are “poor candidates for exceptions to the principle that a notice

of appeal divests the district court of power to proceed with the aspects of the case

that have been transferred to the court of appeals.” Id.

A minority of the circuits conclude that an appeal from the denial of a motion

to compel arbitration does not mandate that the underlying action is stayed. Instead,
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those courts of appeals hold that the stay is discretionary. See Weingarten Realty Investors

v. Miller, 661 F.3d 904, 907-08 (5th Cir. 2011); Motorola Credit Corp. v. Uzan, 388 F.3d

39, 53-54 (2d Cir. 2004); Britton v. Co-op Banking Grp., 916 F.2d 1405, 1412 (9th Cir.

1990). Those courts reason that “[a]n appeal of a denial of a motion to compel

arbitration does not involve the merits of the claims pending in the district court.”

Weingarten, 661 F.3d at 909. This overlooks the entire reason for the appeal, which is

to determine the fundamental question whether the claims should be litigated in the

district court at all. Bradford-Scott, 128 F.3d at 505.

The courts taking the minority view also fear that cases may be stalled by

frivolous appeals. See Britton, 916 F.2d at 1412. But, if an appellee believes the appeal

is frivolous, it “may ask the court of appeals to dismiss the appeal as frivolous or to

affirm summarily.” Bradford-Scott, 128 F.3d at 506. Here, in denying the stay, the

district court itself agreed the appeal in this case “is not clearly frivolous.” Doc. 49 at

3. Accordingly, the mandatory stay should apply to this appeal.

The district court sided with the minority courts and opined this Court would

do likewise. Doc. 49 at 3. The district court stated its belief that the arbitration

question before this Court in the appeal is severable from the merits. Id. It made that

statement without acknowledging that the entire question on appeal is whether the

case should proceed in the district court at all. See id. at 2-3.

The district court appeared to believe the Supreme Court held that arbitration

proceedings are “severable from the merits” of any underlying dispute so that no
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district court proceeding would be automatically stayed because of an appeal from an

order denying arbitration. Doc. 49 at 3 (quoting Moses H. Cone Mem’l Hosp. v. Mercury

Constr. Corp., 460 U.S. 1, 21 (1983)). That is not a correct reading of Moses H. Cone. In

Moses H. Cone a federal district court stayed a parallel federal action in deference to a

state court case. 460 U.S. at 7. The state court had refused to enforce an arbitration

provision between two of the parties. Id. at 7. The Supreme Court held the federal

district court erred in staying its hand in the arbitrability dispute. Id. at 22-23. The

defendant argued the state court action involved an additional party with which it did

not have an arbitration agreement. Id. at 20-21. That did not matter to the Supreme

Court. It held that the federal court could rule on the arbitrability issue even if the

state court would be proceeding with the non-arbitrable portions of the case. Id. It

was in that context that the Moses H. Cone court drew a distinction between the

arbitration question and the state court allowing litigation to proceed between the

other parties who did not have arbitration agreements. That was what the Supreme

Court found was a severable matter.

The better rule is the one adopted by the majority of the circuits. Griggs said

that the filing of an appeal “divests the district court of its control over those aspects

of the case involved in the appeal . . . .” 459 U.S. at 58. The majority of circuits

recognize that the appellate question before this Court is whether the case should

have been filed in court at all. “Arbitration clauses reflect the parties’ preference for

non-judicial dispute resolution . . . .” Bradford-Scott, 128 F. 3d at 506. It is the “worst
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possible outcome” if the parties have to litigate the case only to have the court of

appeals reverse and order arbitration. Id. This Court should not be deciding whether

this case was properly filed in a court at the same time the court below is proceeding

with the case as if the case were properly before it.

Under similar circumstances, this Court has held that Griggs requires a stay

when an interlocutory appeal involves qualified immunity. See Johnson v. Hay, 931 F.2d

456, 459 n.2 (8th Cir. 1991). Courts have found “interlocutory appeals on the basis of

the denial of qualified immunity” to be “similar to § 16(a) appeals” because “the

failure to grant a stay pending either type of appeal results in a denial or impairment

of the appellant’s ability to obtain its legal entitlement to avoidance of litigation . . . .”

McCauley, 413 F.3d at 1162; accord Blinco, 366 F.3d at 1252.

This Court should hold, like the clear majority of the circuit courts, that an

appeal from an order refusing to compel arbitration divests the district court of

jurisdiction and automatically stays the case while the appeal is pending.

B. In the alternative, this Court should grant a discretionary stay

1. This Court and the courts within this circuit typically grant stays
pending the appeal of an order refusing to compel arbitration

Without specifying whether the stays were mandatory or discretionary, this

Court has frequently granted stays of district court proceedings when a party appeals

from the denial of a motion to compel arbitration. As this Court pointed out years

ago:
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We have, on numerous occasions, entertained motions to stay
proceedings in the district court pending appeal of a district court’s
determination of arbitrability. See, e.g., Flink v. Carlson, 856 F.2d 44, 47
(8th Cir. 1988); Cox v. Piper, Jaffray & Hopwood, Inc., 848 F.2d 842, 843
(8th Cir. 1988); Brotherhood of Painters v. Lord & Burnham Constr. Corp., 705
F.2d 998, 999 n. 1 (8th Cir. 1983); see also S & M Constructors, Inc. v. Foley
Co., 959 F.2d 97 (8th Cir.) (granting oral argument on a motion for a stay
of arbitration pending appeal), cert. denied, 506 U.S. 863, 113 S.Ct. 184,
121 L.Ed.2d 129 (1992).

Ritzel Commc’ns, Inc. v. Mid-Am. Cellular Tel. Co., 989 F.2d 966, 970 (1993). This Court

has continued granting stays in arbitration appeals in more recent years. See Order

dated Dec. 2, 2015 in McLeod v. Gen. Mills, Inc., No. 15-3540 (8th Cir. argued Nov. 16,

2016) (granting stay following district court’s denial of stay pending § 16 appeal);

Minute Order dated Dec. 23, 2005 in Sadler v. Green Tree Servicing, LLC, No. 05-3850,

466 F.3d 623 (8th Cir. 2006) (granting appellant’s motion for stay of district court

proceedings pending appeal and denying appellees’ motion for permission to proceed

with discovery); Minute Order dated April 5, 2000 in Larry’s United Super, Inc. v.

Werries, No. 99-3202, 253 F.3d 1083 (8th Cir. 2001) (granting appellants’ motion to

stay district court proceedings).

The district courts within this circuit have followed suit: they generally stay the

underlying proceeding while an appeal of an adverse arbitrability decision is pending

in this Court.3 In denying the stay, the district court in this case relied on a decision

3 The following courts have held the stay is mandatory: Messina v. N. Cent. Distrib., Inc.,
No. 14–CV–3101 (PAM/SER), 2015 WL 4479006, at *2 (D. Minn. July 22, 2015);
Unison Co. v. Juhl Energy Dev., Inc., No. 13–3342 ADM/JJK, 2014 WL 2565652, at *2-3
(D. Minn. June 6, 2014); Wells Enters., Inc. v. Olympic Ice Cream, No. 11-CV-4109-DEO,
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from the district of Minnesota that refused a stay pending an arbitrability appeal.

Doc. 49 at 2 (citing McLeod v. Gen. Mills, Inc., No. Civ. 15-494 (JRT/HB), 2015 WL

7428548, at *1-3 (D. Minn. Nov. 20, 2015)). Less than two weeks after the McLeod

district court denied a stay, this Court granted one. Order dated Dec. 2, 2015 in

McLeod v. Gen. Mills, Inc., No. 15-3540 (8th Cir. argued Nov. 16, 2016).

2. This case supports the grant of a discretionary stay

A discretionary stay requires the Court to consider four factors:

(1) whether the stay applicant has made a strong showing that he is likely
to succeed on the merits; (2) whether the applicant will be irreparably
injured absent a stay; (3) whether issuance of the stay will substantially
injure the other parties interested in the proceeding; and (4) where the
public interest lies.

Hilton, 481 U.S. at 776. A stay is granted when the appeal presents “serious” legal

issues and the balance of equities favors the stay applicant. See James River Flood Control

Ass’n v. Watt, 680 F.2d 543, 545 (8th Cir. 1982).

2013 WL 11256866, at *6-8 (N.D. Iowa Jan. 31, 2013); Indus. Wire Prods., Inc. v. Costco
Wholesale Corp., No. 4:08-CV-70 CAS, 2008 WL 2906716, at *1 (E.D. Mo. July 24,
2008); Koch v. Compucredit Corp., No. 4:06-CV-00660-WRW, 2007 WL 1793566, at *1
(E.D. Ark. June 19, 2007); Express Scripts, Inc. v. Aegon Direct Mktg. Servs., Inc., No. 4:06-
CV-1410 CAS, 2007 WL 1040938, at *3 (E.D. Mo. Apr. 3, 2007); Enderlin v. XM
Satellite Radio Holdings, Inc., No. 4:06-CV-0032 GTE, 2006 U.S. Dist. LEXIS 78083, at
*2-3 (E.D. Ark. Oct. 24, 2006). The following courts have granted stays without
indicating whether the stay is mandatory or discretionary: J.D. Fields & Co. v. Nucor-
Yamato Steel Co., Case No. 4:12-CV-00754-KGB, at *1 (E.D. Ark. Feb. 2, 2016); Union
Elec. Co. v. Aegis Energy Syndicate 1225, No. 4:12CV877 JCH, 2012 WL 4936572, at *1-2
(E.D. Mo. Oct. 17, 2012).
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a. The appeal presents serious legal issues and is likely to
succeed

In deciding whether to enforce an arbitration agreement, courts engage in a

two-prong analysis: (1) whether a valid agreement to arbitrate exists between the

parties, and (2) whether the specific dispute falls within the scope of that agreement.

See Lyster v. Ryan’s Family Steak Houses, Inc., 239 F.3d 943, 945 (8th Cir. 2001).

There is no question that the Agreements with GFA contain arbitration clauses

calling for the arbitration of “any and all disputes of any kind arising out of the

relationship between [the named plaintiffs] and GFA.” Doc. 23 at ¶ 5. The

Agreements are subject to Texas law. Plaintiffs signed and performed the

Agreements in Texas, where Plaintiffs lived as members of the GFA community until

2012. Id. at Ex. 1, Carroll Dec. ¶ 5. Accordingly, Texas law applies to the

Agreements. See, e.g., Maxfield v. Estate of Maxfield, No. CA 87-373, 1988 WL 30197, at

*2 (Ark. Ct. App. Mar. 30, 1988); Restatement (Second) of Conflict of Laws § 188

cmt. f (Am. Law. Inst. 1971).

The district court concluded that the arbitration agreements lacked mutuality of

obligation and that this case did not fall within the scope of the agreements. Doc. 39

at 3-5. Both these conclusions are incorrect and there are at least “serious” legal

questions concerning the district court’s ruling.

First, there is a mutuality of obligation. The mutuality of obligation flows from

the arbitration provision’s language that “the parties agreeing that the matter will be
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submitted to final and binding arbitration . . . .” Doc. 23 at ¶ 5 (emphasis added).

That language does not establish a unilateral agreement as the district court assumed.

Instead, the language is a mutual promise to arbitrate the parties’ disputes because

both parties agreed to arbitration. Mutual promises to arbitrate constitute sufficient

consideration to make an arbitration agreement enforceable. J.M. Davidson, Inc. v.

Webster, 128 S.W.3d 223, 228 (Tex. 2003). And the fact Appellants did not sign the

documents does not make the arbitration agreement any less valid or binding. In re

AdvancePCS Health L.P., 172 S.W.3d 603, 606 (Tex. 2005) (“[N]either the FAA nor

Texas law requires that arbitration clauses be signed, so long as they are written and

agreed to by the parties.”).

Moreover, there was further consideration supporting the agreement to

arbitrate. As a result of signing the Agreements containing the arbitration provision,

the Dicksons received training and favorable tax treatment exempting them from

paying certain taxes. Doc. 23 at Ex. 1, Carroll Dec. ¶¶ 3, 7-8. The reason the

Dicksons received favorable tax treatment was because they were members of GFA

and the reason they were members of GFA is because they signed the Agreements.

Id. “[A]rbitration clauses generally do not require mutuality of obligation so long as

adequate consideration supports the underlying contract.” In re Lyon Fin. Servs., Inc.,

257 S.W.3d 228, 233 (Tex. 2008). Even without mutuality of obligation, the

Agreements—which contain the arbitration provisions—enabled the Dicksons to

become members of the GFA religious order and, thus, avoid paying taxes. Doc. 23
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at Ex. 1, Carroll Dec. ¶¶ 3, 7-8. That alone is sufficient consideration to support the

arbitration agreement.

Second, this dispute falls within the scope of the arbitration agreement. There

is a “liberal federal policy favoring arbitration agreements . . . .” Moses H. Cone, 460

U.S. at 24. “[A]ny doubts concerning the scope of arbitrable issues should be

resolved in favor of arbitration . . . .” Id. at 24–25. Plaintiffs signed the Agreement as

a part of becoming members of the GFA religious order. Doc. 23 at Ex. 1, Carroll

Dec. ¶¶ 3-5, Exs. 1-A, 1-B, 1-C. In conjunction with joining the order, the Dicksons

agreed with GFA’s commitments for financially supporting national ministries in Asia.

Id. The Dicksons did, in fact, make such donations to GFA. Doc. 23 at Ex. 1, Carroll

Dec. ¶ 6. This lawsuit addresses what Appellants did with donations received from

Plaintiffs and others. Doc. 1. In order to establish standing, the Dicksons lodged

complaints about what Appellants did with their specific donations. Doc. 1 ¶¶ 42-45.

Plaintiffs describe making donations, their understanding of how the donations would

be used, and Appellants’ alleged failure to use the funds for the intended purpose. Id.

The arbitration agreement states the parties will arbitrate “any and all disputes

of any kind arising out of the relationship between myself and GFA . . . .” Doc. 23 at

¶ 5. The Dicksons’ relationship with GFA involved their financial support of national

ministries. They now complain about how their donations to GFA accomplishing

this support were purportedly used. This action falls within the scope of the broad

arbitration provision.
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Appellants have established that they are sufficiently likely to succeed on appeal

to warrant a stay of proceedings in the district court.

b. Appellants will be irreparably injured absent a stay

The issue at stake is the forum in which the parties have agreed to litigate any

disputes. Pursuant to their agreement, the parties chose to arbitrate, which (among

other things) is designed to be a quicker, cheaper forum for sorting through disputes.

To have to litigate in a district court only, months later, to begin again in arbitration is

a waste of both time and money. As this Court has said:

Orders denying arbitration do have an injunctive effect and have serious,
perhaps irreparable, consequences . . . . It has serious consequences
because of the irreparable harm that exists when arbitration is denied ab
initio. If a party must undergo the expense and delay of trial before being
able to appeal, the advantages of arbitration—speed and economy—are
lost forever.

Conners v. Gusano’s Chicago Style Pizzeria, 779 F.3d 835, 839 (8th Cir. 2015) (quoting

Nordin v. Nutri/System, Inc., 897 F. 2d 339, 342 (8th Cir. 1990)).

“By providing a party who seeks arbitration with swift access to appellate

review, Congress acknowledged that one of the principal benefits of arbitration,

avoiding the high costs and time involved in judicial dispute resolution, is lost if the

case proceeds in both judicial and arbitral forums.” Blinco, 366 F.3d at 1251. “If the

court of appeals reverses and orders the dispute arbitrated, then the costs of the

litigation in the district court incurred during appellate review have been wasted and

the parties must begin again in arbitration.” Id.
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The district court found this factor did not weigh in favor of a stay because the

case is still in the discovery phase. But this Court has previously granted a stay in

response to virtually identical reasoning from a district court refusing a stay. A district

court in Minnesota refused to stay an order compelling discovery of basic information

such as names, addresses, telephone numbers, and dates of employment because the

court concluded the information likely would be discoverable in arbitration. Bailey v.

Ameriquest Mortg. Co., No. CIV. 01-545 (JRT/FLN), 2002 WL 1835642, at *1 (D.

Minn. Aug. 5, 2002). But this Court issued a stay after the district court refused to do

so. Minute Order dated October 25, 2002 in Bailey v. Ameriquest Mortg. Co., No. 02-

1444, 346 F.3d 821 (8th Cir. 2003). If this case is subject to arbitration, it is for the

arbitrators to determine what discovery will take place.

This factor favors a stay.

c. The Dicksons will not be substantially injured by the stay

Even the district court acknowledged that a “short stay” would not harm

Plaintiffs. Doc. 49 at 4. The district court said that a longer stay would deprive the

Dicksons of a “timely resolution of the merits of their case.” Of course, Plaintiffs

could have been working toward a timely resolution of their claims for the past year

had they filed them in arbitration. It is the Dicksons’ efforts to avoid arbitration that

has elongated this phase of the case.

Plaintiffs’ allegations date back to 2003. Doc. 49 at 4. Matthew Dickson was

an employee of GFA from 2007 to 2012, and both plaintiffs were members of the
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GFA community during that same time. Doc. 23 at ¶ 5. Yet they did not bring the

underlying action until 2016. Doc. 1. Plaintiffs do not suggest they are continuing to

make donations to GFA. Plaintiffs have not identified any substantive rights they will

lose if this case is stayed pending appeal. This factor favors a stay.

d. The public interest supports a stay

There is a strong public policy favoring arbitration. AT&T Mobility LLC v.

Concepcion, 563 U.S. 333, 339 (2011). The Supreme Court has explained: “our cases

place it beyond dispute that the [Federal Arbitration Act] was designed to promote

arbitration.” Id. at 345. The arbitration act embodies a “national policy favoring

arbitration . . . .” Id. at 345–46 (citation and internal quotation marks omitted). A stay

pending appeal will serve this public interest by promoting the federal policy

encouraging arbitration “as a means of securing ‘prompt, economical and adequate

solution of controversies.’” See Rodriguez de Quijas v. Shearson/American Express, Inc.,

490 U.S. 477, 479-80 (1989) (quoting Wilko v. Swan, 346 U.S. 427, 438 (1953)).

The district court acknowledged that the Federal Arbitration Act would favor a

stay if this case were subject to arbitration. But, because the district court decided

that issue against Appellants, it ruled that the “gravity of Plaintiffs’ allegations”

warrant the denial of a stay and voiced concern that a fraud may be continuing. Doc.

49 at 4.

If the concern is that these claims proceed immediately, the solution is for the

Plaintiffs to abide by their arbitration agreements. In any event, this case will go
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forward. The only question is what will be the forum. A stay pending the outcome of

the appeal will serve the public interest by preserving judicial resources and avoiding

duplication of effort.

CONCLUSION AND PRAYER

Appellants respectfully request a stay under Federal Rule of Appellate

Procedure 8 pending the outcome of this appeal. Appellants also request all further

relief to which they may have shown themselves entitled.
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 

 

MATTHEW DICKSON and JENNIFER 

DICKSON, individually and on behalf of all 

others similarly situated, 

 

§ 

§ 

§ 

§ 

 

  Plaintiffs, 

 

§ 

§ 

 

 

v. 

 

§ 

§ 

CASE NO. 5:16-CV-5027 PKH 

 

GOSPEL FOR ASIA, INC., GOSPEL FOR 

ASIA-INTERNATIONAL, K.P. 

YOHANNAN, GISELA PUNNOSE, DANIEL 

PUNNOSE, DAVID CARROLL, and PAT 

EMERICK 

                                                                        

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

  Defendants. § 

 

 

 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION AND TO STAY 

PROCEEDING PENDING ARBITRATION 

 

 

 Defendants Gospel for Asia, Inc. (“GFA”), Gospel for Asia-International (“GFA-

International”)
1
, K.P. Yohannan, Gisela Punnose, Daniel Punnose, David Carroll, and Pat 

Emerick (the “Individual Defendants”) (collectively, GFA, GFA-International, and the 

Individual Defendants are referred to herein as “Defendants”), state as their Motion to Compel 

Arbitration and to Stay Proceeding Pending Arbitration, the following: 

1. GFA is a Texas non-profit organization and a Christian religious order.  See 

Declaration of David Carroll (“Carroll Dec.”) ¶2.  A true and correct copy of the Carroll Dec. is 

attached hereto as Exhibit 1.  The Carroll Dec. and its exhibits are incorporated herein by 

reference.   

                                                 
1
 GFA-International does not currently exist. 
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2. Plaintiffs Matthew Dickson and Jennifer Dickson (the “Dicksons” or “Plaintiffs”) 

are former members of the Christian religious order, GFA.  Id. ¶¶3-5.   

3. Mr. Dickson is also a former employee of GFA.  Id. ¶5.   

4. Contemporaneous with Mr. Dickson’s commencement of his employment with 

GFA, Mr. Dickson signed a Statement of Agreement (“Agreement”) that included an agreement 

to arbitrate any dispute related to his relationship with GFA.  Id. ¶3 and Ex. 1-A.  Mr. Dickson 

and Mrs. Dickson signed updated Statements of Agreement in 2009.  Id. ¶4  and Exs. 1-B and  1-

C.  True and correct copies of the Dicksons’ signed Statements of Agreement are attached to the 

Carroll Dec. and are incorporated herein by reference.   

5. Each Plaintiff signed the Agreement, which provides in relevant part:  

I agree that any and all disputes of any kind arising out of the relationship 

between myself and GFA, or any other GFA member, shall be resolved by way of 

conciliation, or mediation, the parties agreeing that the matter will be submitted 

to final and binding arbitration in accordance with the rules and procedures set 

forth in the Unified Arbitration Act.  Accordingly, I knowingly and willingly 

waive any and all rights to initiate any action before any administrative agency or 

court of law or equity. 

Ex. 1-A at p. 4, Exs. 1-B and 1-C at p. 3 (emphasis added). 

6. Plaintiffs filed this action alleging violations of the Racketeer Influenced and 

Corrupt Organizations (“RICO”) Act, common law fraud, violations of the Arkansas Deceptive 

Trade Practices Act (“ADTPA”), and unjust enrichment.  See generally Complaint. 

7. The Agreement is a valid arbitration agreement and the dispute is within the 

arbitration agreement’s scope. 
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8. Arbitration should be compelled pursuant to the Federal Arbitration Act (the 

“FAA”), 9 U.S.C. § 1 et seq. 

9. The case should be stayed in favor of arbitration pursuant to Section 3 of the 

FAA. 

10. Defendants are submitting a brief in support of this motion.  

 WHEREFORE, Defendants Gospel for Asia, Inc., Gospel for Asia-International, K.P. 

Yohannan, Gisela Punnose, Daniel Punnose, David Carroll, and Pat Emerick pray the Court: (i) 

compel Plaintiffs to arbitrate the claims; and (ii) stay this proceeding pursuant to 9 U.S.C. § 3 

until such arbitration has been had in accordance with the terms of the agreement to arbitrate. 
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DATED:  April 15, 2016.   Respectfully submitted, 

/s/  Steven Shults________________ 

Debra K. Brown, Ark. Bar No. 80068 

dbrown@shultslaw.com 

Steven Shults, Ark. Bar No. 78139 

sshults@shultslaw.com 

SHULTS & BROWN, LLP 

200 West Capitol Avenue, Suite 1600 

Little Rock, AR 72201-3637 

Telephone: (501) 375-2301 

 

LOCKE LORD LLP 

Harriet Miers 
TX State Bar No. 00000067 (Admitted pro hac vice) 

hmiers@lockelord.com 

Robert T. Mowrey 
TX State Bar No. 14607500 (Admitted pro hac vice) 

rmowrey@lockelord.com 

Paul F. Schuster 
TX State Bar No. 00784931 (Admitted pro hac vice) 

pschuster@lockelord.com 

Jason L. Sanders 
TX State Bar No. 24037428 (Admitted pro hac vice) 

jsanders@lockelord.com 

2200 Ross Avenue, Suite 2800 

Dallas, Texas 75201-6776 

Telephone: (214) 740-8000 

Facsimile: (214) 740-8800 

 

      ATTORNEYS FOR DEFENDANTS 
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CERTIFICATE OF SERVICE 
 

 I certify that, on April 15, 2016, I electronically filed the foregoing document with the 

Clerk of the Court, to be served by operation of the Court’s electronic filing system on the 

attorneys of record. 

 

 Woodson W. Bassett III   Marc. R. Stanley 
 wbassett@bassettlawfirm.com  marcstanley@mac.com 

 James Graves     Martin Woodward 

 jgraves@bassettlawfirm.com   mwoodward@stanleylawgroup.com 

 BASSETT LAW FIRM LLP   STANLEY LAW GROUP 

 221 North College Avenue   6116 N. Central Expressway, Suite 1500 

 P.O. Box 3618     Dallas, Texas 75206 

 Fayetteville, Arkansas 72702   Telephone: (214) 443-4300 

 Telephone: (479) 521-9996   Facsimile: (214) 443-0358 

 Facsimile: (479) 521-9600    

       Counsel for Plaintiffs & the Class 

 Counsel for Plaintiffs & the Class 

  

 Tom Mills 

 tmills@millsandwilliams.com 

 MILLS & WILLIAMS, LLP 

 5910 N. Central Expressway, Suite 980 

 Dallas, Texas 75206 

 Telephone: (214) 265-9265 

 Facsimile: (214) 361-3167 

 

 Counsel for Plaintiffs & the Class 

 

/s/  Steven Shults_______________ 

Steven Shults 
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UNITED STA TES DISTRICT COURT 
WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 

MATTHEW DICKSON and JENNIFER § 
DICKSON, individually and on behalf of all § 
others similarly situated, § 

Plaintiffs, 

V. 

GOSPEL FOR ASIA, INC., GOSPEL FOR 
ASIA-INTERNATIONAL, K.P. 
YOHANNAN, GISELA PUNNOSE, DANIEL 
PUNNOSE, DA YID CARROLL, and PAT 
EMERICK 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

CASE NO. 5:16-CV-5027 PKH 

DECLARATION OF DAVID CARROLL 

I. My name is David Carroll. lam over the age of twenty-one (21), am of sound mind, and 

have never been convicted of a felony or crime of moral turpitude. I am capable of 

making this declaration, and I have personal knowledge of the facts set forth below, and 

such facts are true and correct. 

2. I joined the GFA staff in 1992, and I have been a member of the Gospel for Asia 

Christian religious order since 1995. I am currently employed by Gospel for Asia, Inc. 

("GFA") in the position of Chief Operating Officer. GFA is currently located in Wills 

Point, Texas, and was previously located in Carrollton, Texas. In addition to my personal 

knowledge, by reason of my position I am authorized and qualified to make this 

declaration, either as custodian of records or otherwise. 
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3. Attached hereto as Exhibits 1-A is the "Statement of Agreement" signed by Matthew 

Dickson on or about July 30, 2007. That agreement was signed contemporaneous with 

Mr. Dickson's commencement of his employment with GFA. 

4. Attached hereto as Exhibits 1-B and 1-C, respectively, are updated "Statements of 

Agreement" signed by Matthew Dickson (Ex. 1-B) and .Jennifer Dickson (Ex. 1-B) on or 

about March 18, 2009. 

5. Matthew Dickson was employed by GFA for nearly five (5) years, from 2007 - 2012. 

While Matthew Dickson was employed by GFA, he and his wife were part of the GFA 

community in Carrollton, Texas. Accordingly, it is my understanding that, in addition to 

performing under the Statements of Agreement in Texas, Matthew Dickson and .Jennifer 

Dickson each signed and entered into each of those agreements in Texas. 

6. From 2004 -2014, Matthew Dickson and .Jennifer Dickson made donations to GFA. 

7. In addition to Mr. Dickson receiving employment, the Dicksons received training and 

other benefits by signing the Statements of Agreement and becoming members of GFA. 

8. Based on his membership in the GFA Christian religious order, Matthew Dickson applied 

for a tax exemption, and GFA sent a letter to the IRS related to that application and noted 

that he was a member in good standing. 

9. As a general matter, members ofGFA agree to Biblical reconciliation and arbitration. 

10. K.P. Yohannan, Gisela Punnose, Daniel Punnose, and Pat Emerick and myself are each 

committed to Biblical dispute resolution and arbitration. 

11. Pursuant to 28 U.S.C. § 1746, I declare under penalty ofpe1jury that the foregoing is true 

and correct. 
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Executed on April !f__, 2016. 
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STATEMENT OF AGREEMENT 

As a Religious Order, Gospel for Asia (GFA) is wholeheartedly committed to reaching the lost in 
Asia with the Good News of salvation through our Lord Jesus Christ. 

MISSION STATEMENT 

Gospel for Asia exists for the following purposes: 

I. To help evangelize and win to Christ the untold millions in third world Asian 
co un tries; 

2. To build up Asian believers in Christian faith, character, world evangelism and 
knowledge of our Lord Jesus Christ; 

3. To support by prayer and finances the national ministries of the Gospel of Jesus 
Christ in Asia; 

4. To inform Christians in the West of the needs, and the effectiveness of native 
missionaries; and to provide opportunities for involvement through prayer, 
sponsorship, volunteer help, or project giving. 

5. To see local New Testament churches planted throughout the Asian countries through 
the work of native missionaries. 

As a member of Gospel for Asia, I agree to give my life totally for the task of reaching the 
unreached of Asia by working toward the fulfillment of the Missions Statement above. I further 
agree not to entertain any distractions from this God-given calling, i.e. other job opportunities, 
ministry opportunities, goals, ambitions, education, vocation, etc. 

-1-
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STATEMENT OF FAITH 

WE BELIEVE in the verbal inspiration of the Bible, that both the Old and New 
Testaments constitute the divinely inspired Word of God, the final authority for life and 
truth. 

WE BELIEVE in one God, eternally existing in the Holy Trinity of Father, Son, and Holy 
Spirit, each with personality and deity. 

WE BELIEVE in the virgin birth of Jesus Christ, His atoning death and glorious 
resurrection, and in the visible and personal return of Jesus Christ to this earth. We 
believe that He purchased for us a finished salvation, and it is ours solely by grace 
through faith. Also, that we are sealed by the Holy Spirit and kept by the power of God 
through faith unto salvation, ready to be revealed in the last day. 

WE BELIEVE that the Holy Spirit convicts, converts and continues the work of grace in 
a believer. We believe that heaven is the home for God and His children, and that hell is 
the home for the devil and his children. 

WE BELIEVE in New Testament soul winning, the separated Christian life, and the local 
church. 

I agree with the Statement of Faith listed above as affirming my own beliefs and desire to serve 
in accordance with it. I further agree that should my views change regarding any point of the 
above Statement of Faith, I will immediately report the change to the appropriate officers. 
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MORAL CONVICTIONS AND LIFESTYLE 

I agree to live my life in a manner morally consistent with Biblical values and commandments 
and to flee from every appearance of evil. Although some things may be areas of freedom in 
Christ, I agree to abstain from any social habits that might lessen my ministry effectiveness and 
ability to represent our Lord and Gospel for Asia, including use of illegal drugs, tobacco, and 
alcohol, sexual immorality, immodest dress, offensive language, "R" or "X" rated movies, and 
gambling. 

I agree to live frugally at a level necessary to meet my basic needs as set by GF A. 

I agree to diligently work at raising and maintaining a prayer and financial support team to cover 
my total living expenses. 

I agree to relate to fellow members of GF A as a family community by residing within close 
proximity to other members, meeting together regularly for prayer, fellowship, teaching, and 
encouraging one another, and helping other members as needs arise. 

I agree to preserve and promote unity of the Spirit through the bonds of peace, to walk in the 
light of truth and settle disagreements quickly, Biblically, prayerfully and to never intentionally 
walk in a manner which would grieve the Holy Spirit. 

I agree to make every effort to gather on time for all GF A prayer meetings as well as to uphold 
the praises and requests of the ministry during personal prayer times. 

1 agree to submit to the established authority structure of GF A, and to discuss any grievances 
with my immediate supervisor. 

I agree to maintain a daily personal devotional life of Bible reading, worship and prayer. 

-3-
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FURTHER COMMITMENTS AND UNDERSTANDINGS 

I agree to serve the Lord through Gospel for Asia for a minimum of two years following the 
successful completion of my training and probationary period. 

I have carefully read and understand the policies put forth in the Gospel for Asia Human 
Resource Policy and Procedure Handbook and agree to abide by them to the best of my ability. I 
further understand that failure to do so could result in termination of membership. 

I understand that I shall have no authority to enter into any contract or obligation on behalf of 
GF A, unless authorized by GF A's board of directors to do so. 

I agree that any and all disputes of any kind arising out of the relationship between myself and 
GF A, or any other GF A member, shall be resolved by way of conciliation, or mediation, the 
parties agreeing that the matter will be submitted to final and binding arbitration in accordance 
with the rules and procedures set forth in the Unified Arbitration Act. Accordingly, I knowingly 
and willingly waive any and all rights to initiate any action before any administrative agency or 
court oflaw or equity. 

This Agreement between Gospel for Asia and the undersigned has been entered into after 
prayerful consideration on the part of both parties. All commitments contained herein have been 
made freely and voluntarily. There are no promises made by either party to the other regarding 
anything not mentioned in this Agreement. 

Member's printed name /111 TTll/31<..J Dl<K><,,v 

Training and probationary period were successfully completed on: 

Date Department Coordinator 

I consider that I first made this commitment when I joined the Order on or about _____ _ 
Date 
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STATEMENT OF AGREEMENT 

As a Religious Order, Gospel for Asia (GFA) is wholeheartedly committed to reaching the lost 
in Asia with the Good News of salvation through our Lord Jesus Christ. 

A. MISSION STATEMENT 

Gospel for Asia exists for the following purposes: 

1. To help evangelize and win to Christ the untold millions in third world Asian 
countries; 

2. To build up Asian believers in Christian faith, character, world evangelism and 
knowledge of our Lord Jesus Christ; 

3. To support by prayer and finances the national ministries of the Gospel of Jesus 
Christ in Asia; 

4. To inform Christians in the West of the needs, and the effectiveness of native 
missionaries; and to provide opportunities for involvement through prayer, 
sponsorship, volunteer help, or project giving. 

5. To see local New Testament churches planted throughout the Asian countries 
through the work of native missionaries. 

As a member of Gospel for Asia, I agree to give my life totally for the task of reaching the 
unreached of Asia by working toward the fulfillment of the Missions Statement above. I 
further agree not to entertain any distractions from this God-given calling, i.e. other job 
opportunities, ministry opportunities, goals, ambitions, education, vocation, etc. 

B. STATEMENT OF FAITH 

WE BELIEVE in the verbal inspiration of the Bible, that both the Old and New 
Testaments constitute the divinely inspired Word of God, the final authority for life 
and truth. 

WE BELIEVE in one God, eternally existing in the Holy Trinity of Father, Son, and Holy 
Spirit, each with personality and deity. 

WE BELIEVE in the virgin birth of Jesus Christ, His atoning death and glorious 
resurrection, and in the visible and personal return of Jesus Christ to this earth. We 
believe that He purchased for us a finished salvation, and it is ours solely by grace 
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through faith. Also, that we are sealed by the Holy Spirit and kept by the power of 
God through faith unto salvation, ready to be revealed in the last day. 

WE BELIEVE that the Holy Spirit convicts, converts and continues the work of grace in 
a believer. We believe that heaven is the home for God and His children, and that hell 
is the home for the devil and his children. 

WE BELIEVE in New Testament soul winning, the separated Christian life, and the local 
church. 

I agree with the Statement of Faith listed above as affirming my own beliefs and desire to 
serve in accordance with it. I further agree that should my views change regarding any point 
of the above Statement of Faith, I will immediately report the change to the appropriate 
officers. 

C. MORAL CONVICTIONS AND LIFESTYLE 

I agree to live my life in a manner morally consistent with Biblical values and commandments 
and to flee from every appearance of evil. Although some things may be areas of freedom in 
Christ, I agree to abstain from any social habits that might lessen my ministry effectiveness 
and ability to represent our Lord and Gospel for Asia, including use of illegal drugs, tobacco, 
and alcohol, sexual immorality, immodest dress, offensive language, movies that contain 
ungodly content, and gambling. 

I agree to live frugally at a level necessary to meet my basic needs as set by GFA. 

I agree to diligently work at raising and maintaining a prayer and financial support team to 
cover my total living expenses. 

I agree to relate to fellow members of GFA as a family community by residing within close 
proximity to other members, meeting together regularly for prayer, fellowship, teaching, and 
encouraging one another, and helping other members as needs arise. 

I agree to preserve and promote unity of the Spirit through the bonds of peace, to walk in the 
light of truth and settle disagreements quickly, Biblically, prayerfully and to never 
intentionally walk in a manner which would grieve the Holy Spirit. 

I agree to make every effort to gather on time for all GFA prayer meetings as well as to 
uphold the praises and requests of the ministry during personal prayer times. 

I agree to submit to the established authority structure of GFA, and to discuss any grievances 
with my immediate supervisor. 

I agree to maintain a daily personal devotional life of Bible reading, worship and prayer. 
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D. FURTHER COMMITMENTS AND UNDERSTANDINGS 

I agree to serve the Lord through Gospel for Asia for a minimum of two years following the 
successful completion of my training and probationary period. 

I have carefully read and understand the policies put forth in the Gospel for Asia Human 
Resource Policy and Procedure Handbook and agree to abide by them to the best of my 
ability. I further understand that failure to do so could result in termination of membership. 

I understand that I shall have no authority to enter into any contract or obligation on behalf 
of GFA, unless authorized by GFA's board of directors to do so. 

I agree that any and all disputes of any kind arising out of the relationship between myself 
and GFA, or any other GFA member, shall be resolved by way of conciliation, or mediation, 
the parties agreeing that the matter will be submitted to final and binding arbitration in 
accordance with the rules and procedures set forth in the Unified Arbitration Act. 
Accordingly, I knowingly and willingly waive any and all rights to initiate any action before 
any administrative agency or court of law or equity. 

This Agreement between Gospel for Asia and the undersigned has been entered into after 
prayerful consideration on the part of both parties. All commitments contained herein have 
been made freely and voluntarily. There are no promises made by either party to the other 
regarding anything not mentioned in this Agreement. 

Print Member Name 
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STATEMENT OF AGREEMENT 

As a Religious Order, Gospel for Asia (GFA) is wholeheartedly committed to reaching the lost 
in Asia with the Good News of salvation through our Lord Jesus Christ. 

A. MISSION STATEMENT 

Gospel for Asia exists for the following purposes: 

1. To help evangelize and win to Christ the untold millions in third world Asian 
countries; 

2. To build up Asian believers in Christian faith, character, world evangelism and 
knowledge of our Lord Jesus Christ; 

3. To support by prayer and finances the national ministries of the Gospel of Jesus 
Christ in Asia; 

4. To inform Christians in the West of the needs, and the effectiveness of native 
missionaries; and to provide opportunities for involvement through prayer, 
sponsorship, volunteer help, or project giving. 

5. To see local New Testament churches planted throughout the Asian countries 
through the work of native missionaries. 

As a member of Gospel for Asia, I agree to give my life totally for the task of reaching the 
unreached of Asia by working toward the fulfillment of the Missions Statement above. I 
further agree not to entertain any distractions from this God-given calling, i.e. other job 
opportunities, ministry opportunities, goals, ambitions, education, vocation, etc. 

B. STATEMENT OF FAITH 

WE BELIEVE in the verbal inspiration of the Bible, that both the Old and New 
Testaments constitute the divinely inspired Word of God, the final authority for life 
and truth. 

WE BELIEVE in one God, eternally existing in the Holy Trinity of Father, Son, and Holy 
Spirit, each with personality and deity. 

WE BELIEVE in the virgin birth of Jesus Christ, His atoning death and glorious 
resurrection, and in the visible and personal return of Jesus Christ to this earth. We 
believe that He purchased for us a finished salvation, and it is ours solely by grace 
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through faith. Also, that we are sealed by the Holy Spirit and kept by the power of 
God through faith unto salvation, ready to be revealed in the last day. 

WE BELIEVE that the Holy Spirit convicts, converts and continues the work of grace in 
a believer. We believe that heaven is the home for God and His children, and that hell 
is the home for the devil and his children. 

WE BELIEVE in New Testament soul winning, the separated Christian life, and the local 
church. 

I agree with the Statement of Faith listed above as affirming my own beliefs and desire to 
serve in accordance with it. I further agree that should my views change regarding any point 
of the above Statement of Faith, I will immediately report the change to the appropriate 
officers. 

C. MORAL CONVICTIONS AND LIFESTYLE 

I agree to live my life in a manner morally consistent with Biblical values and commandments 
and to flee from every appearance of evil. Although some things may be areas of freedom in 
Christ, I agree to abstain from any social habits that might lessen my ministry effectiveness 
and ability to represent our Lord and Gospel for Asia, including use of illegal drugs, tobacco, 
and alcohol, sexual immorality, immodest dress, offensive language, movies that contain 
ungodly content, and gambling. 

I agree to live frugally at a level necessary to meet my basic needs as set by GFA. 

I agree to diligently work at raising and maintaining a prayer and financial support team to 
cover my total living expenses. 

I agree to relate to fellow members of GFA as a family community by residing within close 
proximity to other members, meeting together regularly for prayer, fellowship, teaching, and 
encouraging one another, and helping other members as needs arise. 

I agree to preserve and promote unity of the Spirit through the bonds of peace, to walk in the 
light of truth and settle disagreements quickly, Biblically, prayerfully and to never 
intentionally walk in a manner which would grieve the Holy Spirit. 

I agree to make every effort to gather on time for all GFA prayer meetings as well as to 
uphold the praises and requests of the ministry during personal prayer times. 

I agree to submit to the established authority structure of GFA, and to discuss any grievances 
with my immediate supervisor. 

I agree to maintain a daily personal devotional life of Bible reading, worship and prayer. 
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D. FURTHER COMMITMENTS AND UNDERSTANDINGS 

I agree to serve the Lord through Gospel for Asia for a minimum of two years following the 
successful completion of my training and probationary period. 

I have carefully read and understand the policies put forth in the Gospel for Asia Human 
Resource Policy and Procedure Handbook and agree to abide by them to the best of my 
ability. I further understand that failure to do so could result in termination of membership. 

I understand that I shall have no authority to enter into any contract or obligation on behalf 
of GFA, unless authorized by GFA's board of directors to do so. 

I agree that any and all disputes of any kind arising out of the relationship between myself 
and GFA, or any other GFA member, shall be resolved by way of conciliation, or mediation, 
the parties agreeing that the matter will be submitted to final and binding arbitration in 
accordance with the rules and procedures set forth in the Unified Arbitration Act. 
Accordingly, I knowingly and willingly waive any and all rights to initiate any action before 
any administrative agency or court of law or equity. 

This Agreement between Gospel for Asia and the undersigned has been entered into after 
prayerful consideration on the part of both parties. All commitments contained herein have 
been made freely and voluntarily. There are no promises made by either party to the other 
regarding anything not mentioned in this Agreement. 

Print Member Name Die k<:::r)o 
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Subject: ECF 023 Activity in Case 5:16-cv-05027-PKH Dickson et al v. Gospel for ASIA, Inc. et al

Motion for Referral to Arbitration

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to
this e-mail because the mail box is unattended.
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not
apply.

U. S. District Court

Western District of Arkansas

Notice of Electronic Filing

The following transaction was entered by Shults, Steven on 4/15/2016 at 2:13 PM CDT and filed on 4/15/2016
Case Name: Dickson et al v. Gospel for ASIA, Inc. et al

Case Number: 5:16-cv-05027-PKH

Filer: David Carroll

Pat Emerick

Gospel for ASIA, Inc.

Gospel for ASIA-International

Daniel Punnose

Gisela Punnose

K.P. Yohannan
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 
 
MATTHEW DICKSON and JENNIFER 
DICKSON, each individually and on  
behalf of all others similarly situated        PLAINTIFFS 
 
v.     No. 5:16-CV-05027       
 
GOSPEL FOR ASIA, INC.; GOSPEL FOR 
ASIA-INTERNATIONAL; K.P. YOHANNAN; 
GISELA PUNNOSE; DANIEL PUNNOSE; 
DAVID CARROLL; and PAT EMERICK              DEFENDANTS 
 

OPINION AND ORDER 
 
 Before the Court is Defendants’ motion (Doc. 23) to compel arbitration and brief in support 

(Doc. 24).  Plaintiffs filed a response (Doc. 31), and Defendants filed a reply (Doc. 36) with leave 

of Court.  Defendants argue that contractual arbitration agreements exist between the parties and 

that pursuant to the Federal Arbitration Act, the dispute in this case must be submitted to arbitration 

and the case stayed.  Plaintiffs argue that both the arbitration agreements and the purported 

contracts containing the arbitration agreements fail for lack of consideration and vagueness.  

Plaintiffs further argue that even if there is an agreement to arbitrate, this dispute is outside its 

scope.  Defendants have attached to their motion the purported contracts, each styled as a 

“Statement of Agreement,” which contain the arbitration agreements at issue.  (Doc. 23-1, pp. 4–

13).  These statements of agreement are unsigned by any Defendant or any Defendant’s 

representative, but were signed by Plaintiffs when Plaintiffs were members of Defendants’ Texas-

based church, and when Mr. Dickson was an employee of Gospel for Asia, Inc. 

 Also pending are two motions (Docs. 25 and 27) to dismiss and briefs in support (Docs. 26 

and 28) filed by Defendants, a response (Doc. 30) filed by Plaintiffs, and Defendants’ reply 

(Doc. 37), filed with leave of Court. 
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I. Motion to Compel Arbitration 

The parties agree that Texas law should be applied to determine whether the statements of 

agreement, or the arbitration agreement provisions within, are valid, non-vague contracts between 

them.  (Doc. 24, pp. 6–7; Doc. 31, p. 5).  Texas law requires that “[a]rbitration agreements, like 

other contracts, must be supported by consideration.”  In re Palm Harbor Homes, Inc., 195 S.W.3d 

672, 676 (Tex. 2006).  Plaintiffs argue that there is no consideration because the arbitration 

agreements in the statements of agreement require performance only from Plaintiffs, and therefore 

Plaintiffs’ promises are illusory.  Defendants argue that they are bound by the terms of the 

arbitration agreement, and even if they are not that the underlying statements of agreement are 

supported by adequate consideration—Mr. Dickson’s employment and other benefits received by 

both Plaintiffs—to render the arbitration agreements within them enforceable. 

 The statements of agreement as a whole contain no mutuality of obligation.  They are not 

contracts.  Rather, each comprises a mission statement of the Gospel for Asia church and various 

pledges from the signatory, and places no obligation on any Defendant.  Any promise of Mr. 

Dickson’s continued employment cannot make his statements of agreement valid contracts.  J.M. 

Davidson, Inc. v. Webster, 128 S.W.3d 223, 228 (Tex. 2003) (citing Light v. Centel Cellular Co., 

883 S.W.2d 642, 645 (Tex. 1994)) (“because at-will employer always retains the option to 

discontinue employment at any time, the promise of continued employment is illusory and 

insufficient consideration for employee’s promise not to compete.”).  Likewise, because 

association with a religious organization is also “at-will,” continued membership in the Gospel for 

Asia church is insufficient consideration to support a contract, which makes Mrs. Dickson’s 

various pledges illusory promises.  Although Defendants may have given religious training to 

Plaintiffs, including instruction about applying for tax exemptions, and this training might 
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generally serve as consideration for a contract, the statements of agreement here do not 

contemplate such training and there is no evidence that the parties intended that such training 

would be consideration for the purported contract here.  The statements of agreement are not 

themselves contracts supported by adequate consideration, and do not provide an underlying basis 

for enforcing the arbitration agreements. 

 With respect to the arbitration agreements, the Court finds that these agreements do not 

independently contain any mutuality of obligation, and Plaintiffs’ agreement to arbitrate is an 

illusory promise.  The arbitration agreement in each statement of agreement reads: 

I agree that any and all disputes of any kind arising out of the relationship between 
myself and GFA, or any other GFA member, shall be resolved by way of 
conciliation, or mediation, the parties agreeing that the matter will be submitted to 
final and binding arbitration in accordance with the rules and procedures set forth 
in the Unified Arbitration Act.  Accordingly, I knowingly and willingly waive any 
and all rights to initiate any action before any administrative agency or court of law 
or equity. 

 
(Doc. 23-1, pp. 7, 10, 13).  Plaintiffs, as signatories to the statements of agreement, are the only 

parties to the arbitration agreements who waive the right to resolve disputes in a manner other than 

binding arbitration.  Gospel for Asia church makes no such waiver in this agreement.  The most 

generous possible interpretation of the agreement is that Gospel for Asia agrees that any arbitration 

the signatory of the agreement might initiate will be final and binding and take place in accordance 

with the rules and procedures set forth in the Uniform Arbitration Act.1  That is, one possible 

interpretation of the agreement is that, after the signatory submits a dispute to binding arbitration, 

Gospel for Asia agrees to abide by the arbiter’s decision.  Contract provisions are considered with 

reference to the whole instrument, however.  J.M. Davidson, Inc., 128 S.W.3d at 229.  In this case, 

                                                 
1 The reference in the arbitration agreement to a “Unified Arbitration Act” is clearly a 

scrivener’s error. 
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the whole instrument (the statement of agreement containing the arbitration agreement) is a 

mission statement of the Gospel for Asia church and a string of pledges by the signatory.  

Considered in this light, the Court is not convinced that it would be reasonable to read this 

arbitration agreement as imposing any obligation at all on Gospel for Asia.  If the agreement 

reasonably can be read as obligating Gospel for Asia to abide by an arbiter’s decision, it still cannot 

be read as a waiver of Gospel for Asia’s right to resolve disputes in a manner other than arbitration, 

and there is still no mutuality of obligation.  Because there is no mutual obligation to arbitrate, the 

arbitration agreement is not supported by sufficient consideration and will not be enforced.2   

Even if one of these arbitration agreements, or the underlying statement of agreement, were 

supported by sufficient consideration, and even pursuant to the Federal Arbitration Act’s liberal 

policy in favor of arbitration, the claims in this case would not be submitted to arbitration.  Where 

a valid agreement to arbitrate exists, the Court must consider whether the dispute before it falls 

within the scope of the agreement.  United Steelworkers of America, AFL-CIO-CLC v. Duluth 

Clinic, Ltd., 413 F.3d 786, 788 (8th Cir. 2005).  This consideration requires the Court to first 

determine whether the arbitration agreement is narrow or broad.  Id.  The arbitration agreement in 

this case is broad, purporting to reach “all disputes of any kind arising out of the relationship” 

between the parties.  (Doc. 23-1, pp. 7, 10, 13).  Because the clause is broad, the Court “analyze[s] 

whether the dispute relates to the subject matter of the agreement.”  United Steelworkers of 

America, AFL-CIO-CLC, 413 F.3d at 789.  In this case, it does not.  As stated above, the agreement 

in this case is an employment or membership agreement.  It consists of a mission statement of the 

                                                 
2 Because the Court finds that neither the arbitration agreements nor the underlying 

statements of agreement are supported by sufficient consideration, and that there is no contract to 
arbitrate, the Court will not address Plaintiffs’ argument that the agreements are too vague to be 
enforced. 
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Gospel for Asia church and a series of pledges by the signatory.  None of those pledges or mission 

statements reach donations made by the employee/member to the church.  The dispute in this case 

is not even ancillary to the parties’ relationship as memorialized in the statements of agreement, 

but is entirely unrelated to that agreement.  Because there is no contractual arbitration agreement, 

and because even if there were, the dispute before the Court would be well outside the scope of 

that agreement, the Court will not order that this dispute be submitted to arbitration. 

II. Motions to Dismiss   

Because this litigation will continue in this forum, the Court must now consider the motions 

to dismiss.  In these motions, Defendants argue that Plaintiffs’ complaint should be dismissed 

pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim because Plaintiffs 

have not pled their claims with the particularity required by Rule 9(b) or because they have pled 

them in such a way that they must fail as a matter of law. 

With respect to the Rule 9(b) argument, Plaintiffs correctly argue that their allegations 

provide the heightened notice required by that Rule.  Plaintiffs’ allegations all involve fraud.  

Defendants argue that “Plaintiffs fail to plead with particularity any misrepresentation by GFA 

prior to the Dicksons’ 2013 gifts, and accordingly Plaintiffs’ individual fraud claims fail.”  

Plaintiffs’ complaint alleges that “GFA claims consistently that ‘100%’ of what a donor gives for 

development, relief, and sponsorship abroad will go ‘to the field.’”  (Doc. 1, ¶ 17).  It is reasonable 

to infer from this allegation that similar misrepresentations were made to Plaintiffs prior to their 

2013 donations.  Furthermore, Plaintiffs’ complaint cites to a September 3, 2015 version of the 

“about/financial-integrity” section of Defendants’ webpage, www.GFA.org.  (Id.).  Were any 

Defendant to use the Internet Archive “Wayback Machine” link cited in footnote 3 of the complaint 

to access earlier versions of that webpage, that Defendant would readily find that the “100%” 
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representation was made as early as January 15, 2013.  See https://web.archive.org/ 

web/20130115131400/http://www.gfa.org/about/financial-integrity/, last accessed January 16, 

2017 (claiming that “[s]ince the ministry began, we have sent 100% percent [sic] of what you give 

toward sponsoring a missionary or child to the field.  One hundred percent of contributions for use 

on the mission field are sent to the nations we serve . . . .  Our administrative costs are covered 

through donations designated ‘Home Office’ or sometimes ‘Where Most Needed.’”).  Cursory 

diligence by Defendants would allow Defendants “to respond specifically and quickly to the 

potentially damaging allegations.”  See United States ex rel. Costner v. United States, 317 F.3d 

883, 888 (8th Cir. 2003) (citation omitted) (explaining the intent of Rule 9(b)’s particularity 

requirement).  Defendants’ Rule 9(b) argument does not support dismissal of this action. 

Turning to Defendants’ RICO arguments, with respect to the argument that Plaintiffs have 

failed to plead two specific predicate acts for each defendant, the Court’s view of the case at this 

stage is that it is one in which “the [specific] facts that would have to be alleged are known to the 

defendants, but the plaintiffs have not yet had a chance to find them out.”  Abels v. Farmers 

Commodities Corp., 259 F.3d 910, 921 (8th Cir. 2001).  The allegations in the complaint place the 

individual Defendants in positions of authority in the Gospel for Asia church organization, and it 

is more than reasonable to infer that they would be involved in the racketeering conduct alleged 

by Plaintiffs.  If, after discovery, Plaintiffs cannot identify specific acts of misconduct for any 

Defendant, summary judgment may be proper at that time.  With respect to the argument that 

Plaintiffs have described Gospel for Asia, Inc. as both a RICO person and the RICO enterprise, 

and that their RICO claim therefore fails on this technicality, dismissal is inappropriate.  The Court 

agrees with Plaintiffs that Defendants are elevating form over substance in pursuing this argument 

on their motion to dismiss because, read as a whole, the complaint’s allegations make clear that 
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Gospel for Asia, Inc. was one member of a RICO enterprise consisting of all named Defendants.  

Accord Atlas Pile Driving Co. v. DiCon Financial Co., 886 F.2d 986, 995 (8th Cir. 1989) 

(explaining how a corporation can be a member of an association in fact that is a RICO enterprise). 

Plaintiffs’ complaint is sufficiently pled to overcome the hurdles posed by Defendants’ 

motions to dismiss, and this case must proceed to discovery. 

III. Conclusion 

IT IS THEREFORE ORDERED that Defendants’ motion to compel arbitration (Doc. 23) 

is DENIED. 

IT IS FURTHER ORDERED that Defendants’ motions to dismiss (Docs. 25 and 27) are 

DENIED. 

IT IS SO ORDERED this 18th day of January, 2017. 

/s/P. K. Holmes, III 
        P.K. HOLMES, III 
        CHIEF U.S. DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 
 

MATTHEW DICKSON and JENNIFER DICKSON, 
Individually and on behalf of all others similarly 
situated 

PLAINTIFFS 

 
 v.    No. 5:16-CV-05027 PKH 
 
GOSPEL FOR ASIA, INC.; 
GOSPEL FOR ASIA-INTERNATIONAL; 
K.P. YOHANNAN; GISELA PUNNOSE; 
DANIEL PUNNOSE; DAVID CARROLL; 
and PAT EMERICK 

DEFENDANTS 

 
NOTICE OF APPEAL 

Pursuant to 9 U.S.C. § 16(a)(1) and Federal Rules of Appellate Procedure 3(a) and 4(a), 

notice is hereby given that Defendants Gospel For Asia, Inc., Gospel for Asia-International,1 

K.P. Yohannan, Gisela Punnose, Daniel Punnose, David Carroll, and Pat Emerick, Defendants in 

the above named case, hereby appeal to the United States Court of Appeals for the Eighth Circuit 

from the Opinion and Order of the District Court issued in this action and entered on January 18, 

2017, at Docket No. 39.  The District Court denied Defendants’ Motion to Compel Arbitration 

and Stay Proceeding Pending Arbitration, and the United States Court of Appeals for the Eighth 

Circuit has interlocutory appellate jurisdiction over that order pursuant to the Federal Arbitration 

Act, 9 U.S.C. § 16(a)(1). 

1 Gospel for Asia-International does not currently exist. 
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DATED:  January 25, 2017.  

       Respectfully submitted, 

 
/s/ Steven Shults________________ 
Debra K. Brown, Ark. Bar No. 80068 
dbrown@shultslaw.com 
Steven Shults, Ark. Bar No. 78139 
sshults@shultslaw.com 
SHULTS & BROWN, LLP 
200 West Capitol Avenue, Suite 1600 
Little Rock, AR 72201-3637 
Telephone: (501) 375-2301 
 
Harriet Miers 
TX State Bar No. 00000067 (Admitted pro 
hac vice) 
hmiers@lockelord.com 
Robert T. Mowrey 
TX State Bar No. 14607500 (Admitted pro 
hac vice) 
rmowrey@lockelord.com 
Paul F. Schuster 
TX State Bar No. 00784931 (Admitted pro 
hac vice) 
pschuster@lockelord.com 
Jason L. Sanders 
TX State Bar No. 24037428 (Admitted pro 
hac vice) 
jsanders@lockelord.com 
LOCKE LORD LLP 
2200 Ross Avenue, Suite 2800 
Dallas, Texas 75201-6776 
Telephone: (214) 740-8000 
Facsimile: (214) 740-8800 
 
ATTORNEYS FOR DEFENDANTS 
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 I certify that, on January 25, 2017, I electronically filed the foregoing document with the 
Clerk of the Court, to be served by operation of the Court’s electronic filing system on the 
attorneys of record. 
 
Woodson W. Bassett III 
wbassett@bassettlawfirm.com 
James Graves 
jgraves@bassettlawfirm.com 
BASSETT LAW FIRM LLP 
221 North College Avenue 
P.O. Box 3618 
Fayetteville, Arkansas 72702 
Telephone: (479) 521-9996 
Facsimile: (479) 521-9600 

Marc. R. Stanley 
marcstanley@mac.com 
Martin Woodward 
mwoodward@stanleylawgroup.com 
STANLEY LAW GROUP 
6116 N. Central Expressway, Suite 1500 
Dallas, Texas 75206 
Telephone: (214) 443-4300 
Facsimile: (214) 443-0358 

 
Tom Mills 
tmills@millsandwilliams.com 
MILLS & WILLIAMS, LLP 
5910 N. Central Expressway, Suite 980 
Dallas, Texas 75206 
Telephone: (214) 265-9265 
Facsimile: (214) 361-3167 

 

 
Counsel for Plaintiffs & the Class 
 

/s/ Steven Shults_______________ 
Steven Shults 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 
 

MATTHEW DICKSON and JENNIFER DICKSON, 
Individually and on behalf of all others similarly 
situated 

PLAINTIFFS 

 
 v.    No. 5:16-CV-05027 PKH 
 
GOSPEL FOR ASIA, INC.; 
GOSPEL FOR ASIA-INTERNATIONAL; 
K.P. YOHANNAN; GISELA PUNNOSE; 
DANIEL PUNNOSE; DAVID CARROLL; 
and PAT EMERICK 

DEFENDANTS 

 
DEFENDANTS’ MOTION FOR STAY OF PROCEEDINGS PENDING APPEAL 

Defendants Gospel For Asia, Inc., Gospel for Asia-International,1 K.P. Yohannan, Gisela 

Punnose, Daniel Punnose, David Carroll, and Pat Emerick, Defendants in the above named case 

(“Defendants”), hereby move for an order staying these proceedings pending their appeal as of 

right pursuant to 9 U.S.C. § 16(a)(1) of the Court’s Order denying Defendants’ motion to compel 

arbitration entered on January 18, 2017, at Docket No. 39.  As explained in Defendants’ brief in 

support filed herewith, a stay is required because the appeal divests the Court of jurisdiction over 

matters related to the appeal.  In the alternative, Defendants respectfully request the Court to 

grant a discretionary stay pending the disposition of the appeal of the Court’s Order denying 

Defendants’ motion to compel arbitration. 

WHEREFORE, Defendants Gospel For Asia, Inc., Gospel for Asia-International, K.P. 

Yohannan, Gisela Punnose, Daniel Punnose, David Carroll, and Pat Emerick pray the Court 

enter an order acknowledging the proceedings are automatically stayed or, in the alternative, 

1 Gospel for Asia-International does not currently exist. 
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grant a discretionary stay of these proceedings pending appeal of the Court’s Order of 

January 18, 2017 (doc. 39) denying Defendants’ motion to compel arbitration. 

DATED:  January 25, 2017. 

       Respectfully submitted, 

 
/s/ Steven Shults________________ 
Debra K. Brown, Ark. Bar No. 80068 
dbrown@shultslaw.com 
Steven Shults, Ark. Bar No. 78139 
sshults@shultslaw.com 
SHULTS & BROWN, LLP 
200 West Capitol Avenue, Suite 1600 
Little Rock, AR 72201-3637 
Telephone: (501) 375-2301 
 
Harriet Miers 
TX State Bar No. 00000067 (Admitted pro 
hac vice) 
hmiers@lockelord.com 
Robert T. Mowrey 
TX State Bar No. 14607500 (Admitted pro 
hac vice) 
rmowrey@lockelord.com 
Paul F. Schuster 
TX State Bar No. 00784931 (Admitted pro 
hac vice) 
pschuster@lockelord.com 
Jason L. Sanders 
TX State Bar No. 24037428 (Admitted pro 
hac vice) 
jsanders@lockelord.com 
LOCKE LORD LLP 
2200 Ross Avenue, Suite 2800 
Dallas, Texas 75201-6776 
Telephone: (214) 740-8000 
Facsimile: (214) 740-8800 
 
ATTORNEYS FOR DEFENDANTS 
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P.O. Box 3618 
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Telephone: (479) 521-9996 
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Marc. R. Stanley 
marcstanley@mac.com 
Martin Woodward 
mwoodward@stanleylawgroup.com 
STANLEY LAW GROUP 
6116 N. Central Expressway, Suite 1500 
Dallas, Texas 75206 
Telephone: (214) 443-4300 
Facsimile: (214) 443-0358 

 
Tom Mills 
tmills@millsandwilliams.com 
MILLS & WILLIAMS, LLP 
5910 N. Central Expressway, Suite 980 
Dallas, Texas 75206 
Telephone: (214) 265-9265 
Facsimile: (214) 361-3167 

 

 
Counsel for Plaintiffs & the Class 
 

/s/ Steven Shults_______________ 
Steven Shults 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 
 

MATTHEW DICKSON and JENNIFER DICKSON, 
Individually and on behalf of all others similarly 
situated 

PLAINTIFFS 

 
 v.    No. 5:16-CV-05027 PKH 
 
GOSPEL FOR ASIA, INC.; 
GOSPEL FOR ASIA-INTERNATIONAL; 
K.P. YOHANNAN; GISELA PUNNOSE; 
DANIEL PUNNOSE; DAVID CARROLL; 
and PAT EMERICK 

DEFENDANTS 

 
DEFENDANTS’ BRIEF IN SUPPORT OF MOTION 
FOR STAY OF PROCEEDINGS PENDING APPEAL 

 
Defendants Gospel For Asia, Inc. (“GFA”), Gospel for Asia-International,1 K.P. 

Yohannan, Gisela Punnose, Daniel Punnose, David Carroll, and Pat Emerick, Defendants in the 

above named case (“Defendants”), file this Brief in Support of their Motion to Stay pending their 

appeal of the Court’s Order of January 18, 2017 (Doc. 39), denying Defendants’ motion to 

compel arbitration (Doc. 23).  See 9 U.S.C. § 16(a)(1) (providing for an immediate appeal of 

right from an order denying a motion to compel arbitration).  The United States Supreme Court 

holds that filing a notice of appeal “confers jurisdiction on the court of appeals and divests the 

district court of its control over those aspects of the case involved in the appeal.”  Griggs v. 

Provident Consumer Disc. Co., 459 U.S. 56, 58 (1982).  This holding applies to interlocutory 

appeals from orders denying arbitration and mandates a stay of proceedings in the district court 

during the time the case is on appeal.  See, e.g., Levin v. Alms & Assocs., Inc., 634 F.3d 260, 263, 

266 (4th Cir. 2011); Blinco v. Green Tree Servicing, LLC, 366 F.3d 1249, 1251-53 (11th Cir. 

1 Gospel for Asia-International does not currently exist. 
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2004); Bradford-Scott Data Corp. v. Physician Computer Network, Inc., 128 F.3d 504, 505-07 

(7th Cir. 1997). 

BACKGROUND 

On April 15, 2016, Defendants moved pursuant to 9 U.S.C. § 1 et seq. to compel 

arbitration and to stay these proceedings pursuant to a Statement of Agreement (“Agreement”) 

with each of the named plaintiffs.  Doc. 23.  Those Agreements provide:  “[A]ny and all disputes 

of any kind arising out of the relationship between myself and GFA, or any other GFA member, 

shall be resolved by way of conciliation, or mediation, the parties agreeing that the matter will be 

submitted to final and binding arbitration in accordance with the rules and procedures set forth in 

the Unified Arbitration Act.”  Doc. 23 at ¶ 5. 

On January 18, 2017, this Court issued an order denying Defendants’ motion to compel 

arbitration (“Order”).  Doc. 39.  On January 25, 2017, Defendants filed a timely notice of appeal 

of the Court’s Order pursuant to 9 U.S.C. § 16(a)(1) of the Federal Arbitration Act.  That statute 

provides for an immediate appeal as of right from “an order . . . refusing a stay of any action 

under [9 U.S.C. § 3]” or “denying a petition under [9 U.S.C. § 4] to order arbitration to proceed.”  

9 U.S.C. § 16(a)(1); see Arthur Andersen LLP v. Carlisle, 556 U.S. 624, 627 (2009) (“By that 

provision’s clear and unambiguous terms, any litigant who asks for a stay under § 3 is entitled to 

an immediate appeal from denial of that motion—regardless of whether the litigant is in fact 

eligible for a stay.”). 

ARGUMENT 

A. THE FILING OF THE NOTICE OF APPEAL DIVESTED THIS COURT OF JURISDICTION 

When Defendants filed their notice of appeal, it had the effect of divesting this Court of 

jurisdiction.  It is “generally understood that a federal district court and a federal court of appeals 
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should not attempt to assert jurisdiction over a case simultaneously.”  Griggs, 459 U.S. at 58.  

Accordingly, upon the filing of a notice of appeal, jurisdiction moves to the court of appeals and 

the district court is divested “of its control over those aspects of the case involved in the appeal.”  

Id.  The Eighth Circuit observed the Griggs rule serves two purposes.  U.S. v. Ledbetter, 882 

F.2d 1345, 1347 (8th Cir. 1989).  The rule: (1) “promotes judicial economy for it spares a trial 

court from considering and ruling on questions that possibly will be mooted by the decision of 

the court of appeals”; and (2) “promotes fairness to the parties who might otherwise have to fight 

a confusing ‘two front war’ for no good reason.”  Id. (internal citation omitted). 

Six circuits hold that an appeal of a decision denying arbitration triggers a mandatory stay 

of proceedings in the district court.  See Levin, 634 F.3d at 263, 266 (4th Cir.); Ehleiter v. 

Grapetree Shores, Inc., 482 F.3d 207, 215 n.6 (3d Cir. 2007); McCauley v. Halliburton Energy 

Servs., Inc., 413 F.3d 1158, 1160-63 (10th Cir. 2005); Blinco, 366 F.3d at 1251-53 (11th Cir.); 

Bombardier Corp. v. Nat'l R.R. Passenger Corp., No. 02-7125, 2002 WL 31818924, at *1 (D.C. 

Cir. Dec. 12, 2002); Bradford-Scott, 128 F.3d at 505-07 (7th Cir.).  The question in Defendants’ 

appeal is whether the case should be litigated at all.  As a consequence, the entire case is 

“involved in the appeal.”  Griggs, 459 U.S. at 58. 

Griggs controls because “[w]hether the case should be litigated in the district court is not 

an issue collateral to the question presented by an appeal under § 16(a)(1)(A),” but rather “is the 

mirror image of the question presented on appeal.”  Bradford-Scott, 128 F.3d at 505.  “Whether 

the litigation may go forward in the district court is precisely what the court of appeals must 

decide.”  Id. at 506.  “Continuation of proceedings in the district court largely defeats the point of 

the appeal and creates a risk of inconsistent handling of the case by two tribunals.”  Id. at 505.  

“[T]he underlying reasons for allowing immediate appeal of a denial of a motion to compel 
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arbitration are inconsistent with continuation of proceedings in the district court.”  Blinco, 366 

F.3d at 1252.   

A minority of the circuits conclude that an appeal from the denial of a motion to compel 

arbitration does not mandate that the underlying action is stayed.  Instead, those courts of appeals 

hold that the stay is discretionary.  See Weingarten Realty Investors v. Miller, 661 F.3d 904, 907-

08 (5th Cir. 2011); Motorola Credit Corp. v. Uzan, 388 F.3d 39, 53-54 (2d Cir. 2004); Britton v. 

Co-op Banking Grp., 916 F.2d 1405, 1412 (9th Cir. 1990).  Those courts reason that “[a]n appeal 

of a denial of a motion to compel arbitration does not involve the merits of the claims pending in 

the district court.”  Weingarten, 661 F.3d at 909.  This overlooks the entire reason for the appeal, 

which is to determine the fundamental question whether the claims should be litigated in the 

district court at all.  Bradford-Scott, 128 F.3d at 505.  The courts taking the minority view also 

fear that cases may be stalled by frivolous appeals.  See Britton, 916 F.2d at 1412.  But, if an 

appellee believes the appeal is frivolous, it “may ask the court of appeals to dismiss the appeal as 

frivolous or to affirm summarily.”  Bradford-Scott, 128 F.3d at 506. 

The Eighth Circuit has yet to decide this issue.  Nevertheless, federal district courts 

sitting in Arkansas have held the mandatory stay applies when a party files a § 16 appeal from an 

order refusing to compel arbitration.  See, e.g., Koch v. Compucredit Corp., No. 4:06-CV-00660-

WRW, 2007 WL 1793566, at *1 (E.D. Ark. June 19, 2007) (staying discovery and all further 

proceedings because an interlocutory appeal of a denial of a motion to compel arbitration 

“divests the district court of jurisdiction”); Enderlin v. XM Satellite Radio Holdings, Inc., No. 

4:06-CV-0032 GTE, 2006 U.S. Dist. LEXIS 78083, at *2-3 (E.D. Ark. Oct. 24, 2006) (granting a 

mandatory stay pending appeal of the denial of defendant’s motion to compel arbitration); cf. 

J.D. Fields & Co. v. Nucor-Yamato Steel Co., Case No. 4:12-CV-00754-KGB, at *1 (E.D. Ark. 
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Feb. 2, 2016) (declining to determine whether Griggs applied to an appeal from an order refusing 

to compel arbitration because the court was granting a discretionary stay). 

The great majority of other district courts within the Eighth Circuit agree that an appeal 

under § 16 automatically stays the district court proceedings.  See, e.g., Messina v. N. Cent. 

Distrib., Inc., No. 14–CV–3101 (PAM/SER), 2015 WL 4479006, at *2 (D. Minn. July 22, 2015); 

Unison Co. v. Juhl Energy Dev., Inc., No. 13–3342 ADM/JJK, 2014 WL 2565652, at *2-3 (D. 

Minn. June 6, 2014); Wells Enters., Inc. v. Olympic Ice Cream, No. 11-CV-4109-DEO, 2013 WL 

11256866, at *6-8 (N.D. Iowa Jan. 31, 2013); Indus. Wire Prods., Inc. v. Costco Wholesale 

Corp., No. 4:08-CV-70 CAS, 2008 WL 2906716, at *1 (E.D. Mo. July 24, 2008); Express 

Scripts, Inc. v. Aegon Direct Mktg. Servs., Inc., No. 4:06-CV-1410 CAS, 2007 WL 1040938, at 

*3 (E.D. Mo. Apr. 3, 2007); cf. Union Elec. Co. v. Aegis Energy Syndicate 1225, No. 4:12CV877 

JCH, 2012 WL 4936572, at *1-2 (E.D. Mo. Oct. 17, 2012) (granting a stay without deciding 

whether stay was mandatory or discretionary); but cf. Bailey v. Ameriquest Mortg. Co., No. CIV. 

01-545 (JRT/FLN), 2002 WL 1835642, at *1 (D. Minn. Aug. 5, 2002).2  A minority court, early 

in the circuit split, determined that substantial deference required the court to affirm a 

magistrate’s order refusing to grant a stay.  Hormel Foods Corp. v. Cereol, S.A., No. Civ. 01-

2243 (JRT/FLN), 2003 WL 21402601, at *1 (D. Minn. June 16, 2003). 

Although the Eighth Circuit has not addressed the stay question under a §16(a)(1) appeal, 

it has held that Griggs requires a stay in the similar situation of an interlocutory appeal involving 

qualified immunity.  See Johnson v. Hay, 931 F.2d 456, 459 n.2 (8th Cir. 1991) (holding that 

2 Without deciding the fundamental stay issue, the Bailey court refused to stay an order 
compelling discovery of basic information such as names, addresses, telephone numbers, dates 
of employment, etc. 2002 WL 1835642, at *1.  The court concluded this information likely 
would be discoverable in arbitration.  Id.  This decision stands in contrast to other district courts 
that stayed discovery.  See Indus. Wire, 2008 WL 2906716, at *1; Koch, 2007 WL 1793566, at 
*1; Express Scripts, 2007 WL 1040938, at *3. 
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once a notice of appeal is filed following denial of a summary judgment motion asserting 

qualified immunity, the district court must stay further proceedings because “[j]urisdiction has 

been vested in the court of appeals. . . .”).  Courts have found “interlocutory appeals on the basis 

of the denial of qualified immunity” to be “similar to § 16(a) appeals” because “the failure to 

grant a stay pending either type of appeal results in a denial or impairment of the appellant’s 

ability to obtain its legal entitlement to avoidance of litigation. . . .”  McCauley, 413 F.3d at 

1162; accord Blinco, 366 F.3d at 1252.  

This Court should hold, like the majority of the circuit courts and like many of its fellow 

district courts within the Eighth Circuit, that an appeal from an order refusing to compel 

arbitration divests the district court of jurisdiction and automatically stays the case while the 

appeal is pending. 

  B. IN THE ALTERNATIVE, THIS COURT SHOULD GRANT A DISCRETIONARY STAY 

Should this Court decide the Eighth Circuit would agree with the minority view so that 

Defendants’ appeal would not cause an automatic stay of this case, the Court should nevertheless 

grant a discretionary stay. 

A stay is warranted here because “[a]rbitration clauses reflect the parties’ preference for 

non-judicial dispute resolution. . . .”  Bradford-Scott, 128 F.3d at 506.  “These benefits are 

eroded . . . if it is necessary to proceed in both judicial and arbitral forums. . . .”  Id.  It is the 

“worst possible outcome” if the parties have to litigate the case only to have the court of appeals 

reverse and order arbitration.  Id. 

The Eighth Circuit has strongly indicated that stays of trial court proceedings should be 

granted while a decision denying arbitration is being appealed.  Ritzel Commc’ns, Inc. v. Mid-

Am. Cellular Tel. Co., 989 F.2d 966, 970-71 (1993).  In that case, the party seeking arbitration 
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had failed to request a stay in the district court during the time it was appealing a denial of its 

motion to compel arbitration.  Id. at 968.  During the appeal, the case was tried in a six-day 

bench trial.  Id.  In determining the party had waived its arbitration rights, the Eighth Circuit 

insisted the party should have sought a stay: 

We have, on numerous occasions, entertained motions to stay proceedings in the 
district court pending appeal of a district court’s determination of arbitrability.   
See, e.g., Flink v. Carlson, 856 F.2d 44, 47 (8th Cir.1988); Cox v. Piper, Jaffray 
& Hopwood, Inc., 848 F.2d 842, 843 (8th Cir.1988); Brotherhood of Painters v. 
Lord & Burnham Constr. Corp., 705 F.2d 998, 999 n. 1 (8th Cir.1983); see also S 
& M Constructors, Inc. v. Foley Co., 959 F.2d 97 (8th Cir.) (granting oral 
argument on a motion for a stay of arbitration pending appeal), cert. denied, 506 
U.S. 863, 113 S. Ct. 184, 121 L. Ed. 2d 129 (1992). 
 

Id. at 970; see also Order dated Dec. 2, 2015 in McLeod v. General Mills, Inc., No. 15-3540 (8th 

Cir. argued Nov. 16, 2016) (granting stay following district court’s denial of stay pending § 16 

appeal); Minute Order dated Dec. 23, 2005 in Sadler v. Green Tree Servicing, LLC, No. 05-3850, 

466 F.3d 623 (8th Cir. 2006) (granting appellant’s motion for stay of district court proceedings 

pending appeal and denying appellees’ motion for permission to proceed with discovery); 

Minute Order dated April 5, 2000 in Larry’s United Super, Inc. v. Werries, No. 99-3202, 253 

F.3d 1083 (8th Cir. 2001) (granting appellants’ motion to stay district court proceedings).  As the 

Eighth Circuit pointed out, arbitration clauses “are designed to resolve disputes without costly 

litigation.”  Ritzel, 989 F.2d at 970. 

There is no reason in this case to refuse to grant a stay.  Courts recognize that, so long as 

the appeal is not frivolous, a stay pending appeal should be granted.  McCauley, 413 F.3d at 

1160-62; Blinco, 366 F.3d at 1252; Bradford-Scott, 128 F.3d at 506.  Certainly, the appeal in this 

case is far from frivolous. 

There is no question that the Agreements with GFA contain arbitration clauses calling for 

the arbitration of “any and all disputes of any kind arising out of the relationship between [the 
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named plaintiffs] and GFA.”  Doc. 23 at ¶ 5.  This Court concluded that the arbitration 

agreements lacked mutuality of obligation and that this case did not fall within the scope of the 

agreements.  Order (Doc. 39), at pp. 3-5.  But these two issues are subject to substantive debate.  

The Agreements state “the parties agreeing that the matter will be submitted to final and binding 

arbitration. . . .”  Doc. 23 at ¶ 5.  This language should be construed to be a mutual promise to 

arbitrate, making the agreement enforceable.  J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 

228 (Tex. 2003) (“mutual promises to submit … disputes to arbitration constituted sufficient 

consideration, because both parties [a]re bound to the promises to arbitrate.”) (internal citation 

omitted). 

On the second issue, this Court acknowledged the arbitration agreement is broad.  Order 

at p. 4.  “Doubts regarding an agreement’s scope are resolved in favor of arbitration because 

there is a presumption favoring agreements to arbitrate under the FAA.”  In re Kellogg Brown & 

Root, Inc., 166 S.W.3d 732, 737 (Tex. 2005) (internal citations omitted).  The agreements state 

that “all disputes of any kind arising out of the relationship” between the named plaintiffs and 

GFA are subject to arbitration.  Doc. 23.  This dispute arose out of the relationship between the 

named plaintiffs and GFA. 

The appeal in this case is not frivolous.  Accordingly, even if the Court concludes that the 

Eighth Circuit would not hold the automatic stay applies, this Court should grant a discretionary 

stay pending the appeal of the order refusing to compel arbitration. 

CONCLUSION 

Defendants  Gospel For Asia, Inc., Gospel for Asia-International, K.P. Yohannan, Gisela 

Punnose, Daniel Punnose, David Carroll, and Pat Emerick pray the Court enter an order 

acknowledging the proceedings are automatically stayed or, in the alternative, grant a 
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discretionary stay of these proceedings pending appeal of the Court’s Order of January 18, 2017 

(Doc. 39) denying Defendants’ motion to compel arbitration. 

DATED:  January 25, 2017. 

       Respectfully submitted, 

 
/s/ Steven Shults________________ 
Debra K. Brown, Ark. Bar No. 80068 
dbrown@shultslaw.com 
Steven Shults, Ark. Bar No. 78139 
sshults@shultslaw.com 
SHULTS & BROWN, LLP 
200 West Capitol Avenue, Suite 1600 
Little Rock, AR 72201-3637 
Telephone: (501) 375-2301 
 
Harriet Miers 
TX State Bar No. 00000067 (Admitted pro 
hac vice) 
hmiers@lockelord.com 
Robert T. Mowrey 
TX State Bar No. 14607500 (Admitted pro 
hac vice) 
rmowrey@lockelord.com 
Paul F. Schuster 
TX State Bar No. 00784931 (Admitted pro 
hac vice) 
pschuster@lockelord.com 
Jason L. Sanders 
TX State Bar No. 24037428 (Admitted pro 
hac vice) 
jsanders@lockelord.com 
LOCKE LORD LLP 
2200 Ross Avenue, Suite 2800 
Dallas, Texas 75201-6776 
Telephone: (214) 740-8000 
Facsimile: (214) 740-8800 
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 I certify that, on January 25, 2017, I electronically filed the foregoing document with the 
Clerk of the Court, to be served by operation of the Court’s electronic filing system on the 
attorneys of record. 
 
Woodson W. Bassett III 
wbassett@bassettlawfirm.com 
James Graves 
jgraves@bassettlawfirm.com 
BASSETT LAW FIRM LLP 
221 North College Avenue 
P.O. Box 3618 
Fayetteville, Arkansas 72702 
Telephone: (479) 521-9996 
Facsimile: (479) 521-9600 

Marc. R. Stanley 
marcstanley@mac.com 
Martin Woodward 
mwoodward@stanleylawgroup.com 
STANLEY LAW GROUP 
6116 N. Central Expressway, Suite 1500 
Dallas, Texas 75206 
Telephone: (214) 443-4300 
Facsimile: (214) 443-0358 

 
Tom Mills 
tmills@millsandwilliams.com 
MILLS & WILLIAMS, LLP 
5910 N. Central Expressway, Suite 980 
Dallas, Texas 75206 
Telephone: (214) 265-9265 
Facsimile: (214) 361-3167 

 

 
Counsel for Plaintiffs & the Class 
 

/s/ Steven Shults_______________ 
Steven Shults 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 
 
MATTHEW DICKSON and JENNIFER 
DICKSON, each individually and on  
behalf of all others similarly situated        PLAINTIFFS 
 
v.     No. 5:16-CV-05027       
 
GOSPEL FOR ASIA, INC.; GOSPEL FOR 
ASIA-INTERNATIONAL; K.P. YOHANNAN; 
GISELA PUNNOSE; DANIEL PUNNOSE; 
DAVID CARROLL; and PAT EMERICK              DEFENDANTS 
 

ORDER 
 
 Before the Court is Defendants’ motion (Doc. 41) to stay these proceedings pending 

appeal.1  Defendants have filed a brief in support (Doc. 42), Plaintiffs have filed a response 

(Doc. 45), and Defendants have filed a reply (Doc. 47).  The motion to stay will be denied. 

 Pursuant to 9 U.S.C. § 16, Defendants filed a notice of appeal (Doc. 40) on January 25, 

2017.  The Court of Appeals has docketed the case and the appeal scheduling order (Doc. 44) was 

entered on this Court’s docket on January 27, 2017.  Defendants appeal the Court’s order (Doc. 39) 

denying their motion to compel arbitration.  Defendants argue that the notice of appeal divests this 

Court of jurisdiction over aspects of the case involved in the appeal such that a stay is mandatory, 

and in the alternative argue that the Court should grant a discretionary stay. 

 The Eighth Circuit does not appear to have ruled on whether an interlocutory appeal of an 

order denying a motion to compel arbitration divests a district court of jurisdiction to continue with 

the adjudication on the merits of the lawsuit, and there is a circuit split on this issue.  The issue of 

whether a stay is mandatory in this case stems from Supreme Court precedent.  In Griggs v. 

                                                 
1 The case on appeal is Dickson v. Gospel for ASIA, Inc., Case Number 17-1191 (8th Cir. 

Jan. 27, 2017). 
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Provident Consumer Discount Co., 459 U.S. 56, 58 (1982), the Court held that “[t]he filing of a 

notice of appeal is an event of jurisdictional significance—it confers jurisdiction on the court of 

appeals and divests the district court of its control over those aspects of the case involved in the 

appeal.”  Defendants cite to opinions from other circuits that have considered whether the merits 

of a case are involved in the appeal of an order denying a motion to compel arbitration, given 

Griggs a broad interpretation, and held that a stay is mandatory.  See Levin v. Alms & Assocs., Inc., 

634 F.3d 260, 263, 266 (4th Cir. 2011); Ehleiter v. Grapetree Shores, Inc., 482 F.3d 207, 215 n.6 

(3d Cir. 2007); McCauley v. Halliburton Energy Servs., Inc., 413 F.3d 1158, 1160–63 (10th Cir. 

2005); Blinco v. Green Tree Servicing, LLC, 366 F.3d 1249, 1251–53, (11th Cir. 2004); Bradford-

Scott Data Corp. v. Physician Computer Network, Inc., 128 F.3d 504, 505–07 (7th Cir. 1997); see 

also Bombardier Corp. v. Nat’l R.R. Passenger Corp., No. 02-7125, 2002 WL 31818924 (D.C. 

Cir. Dec. 12, 2002) (per curium) (holding with minimal analysis that a stay is mandatory).  

Plaintiffs cite to circuit court opinions reading Griggs more narrowly and holding that a stay is not 

mandatory.  See Weingarten Realty Investors v. Miller, 661 F.3d 904, 906 (5th Cir. 2011); 

Motorola Credit Corp., 388 F.3d 39, 54 (2d Cir. 2009); Britton v. Co-op Banking Group, 916 F.2d 

1405, 1412 (9th Cir. 1990).    

Having reviewed the cases, and following the reasoning in McLeod v. General Mills, Inc., 

Civil No. 15-494, 2015 WL 7428548 (D. Minn. Nov. 20, 2015), the Court agrees with Plaintiffs 

that the Court’s jurisdiction over the merits of this case is not divested by the appeal, and therefore 

that a stay is neither mandatory nor automatic.  “The Court does not doubt that it is prohibited from 

relitigating the literal question on appeal, nor does it doubt that appeal of certain constitutional 

first-order jurisdictional questions automatically halts further district court litigation . . . But there 

is no reason to suggest that arbitration clauses—matters of private contract—are of the same 
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significance as the Constitution’s limitations involving double jeopardy and sovereign immunity.”  

McLeod, 2015 WL 7428548 at *2. 

 The aspect of this case involved in the appeal is whether or not the parties entered a valid 

arbitration agreement (this Court has ruled that they did not), and if they did, whether or not the 

dispute between them falls within the scope of that agreement (this Court has ruled that it does 

not).  Whether or not an arbitration agreement exists, and whether or not this dispute is within the 

scope of that agreement, does not involve the merits of the dispute.  Instead, the questions on 

appeal in this case are severable from the merits, which remain pending in this Court.  Accord 

Moses H. Cone Mem’l Hosp. v. Mercury Const. Corp., 460 U.S. 1, 21 (1983) (calling the issue of 

arbitrability as “easily severable from the merits of the underlying disputes”).  No statute or 

Supreme Court precedent mandates stay in this case, and this Court does not believe the Eighth 

Circuit Court of Appeals would follow those circuits that have created such a requirement.  This 

is not to say that the policy considerations relied on by those circuits that require mandatory stay 

are immaterial.  In this Court’s view, however, these are not considerations that necessitate a bright 

line rule divesting a district court of jurisdiction, but instead are factors that may be considered 

during the discretionary stay analysis, which directs the Court to consider: 

(1) the likelihood that a party seeking the stay will prevail on the merits of the 
appeal; (2) the likelihood that the moving party will be irreparably harmed absent 
a stay; (3) the prospect that others will be harmed if the court grants the stay; and 
(4) the public interest in granting the stay. 
 

Iowa Utils. Bd. v. FCC, 109 F.3d 418, 423 (8th Cir. 1996).  Though there would be benefits to a 

bright line rule, the Court is not convinced the Eighth Circuit would adopt such a rule where the 

discretionary stay analysis already accounts for factors cited in support of a mandatory stay. 

Turning to the issue of whether the Court should grant a discretionary stay, the Court finds 

that the factors do not support a stay.  Though the appeal is not clearly frivolous, for the reasons 
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set out when the Court denied the motion on appeal, Defendants are not likely to prevail on the 

merits of their appeal.  There is no arbitration agreement to enforce, and even if there were, this 

dispute is clearly outside of its scope.  This is the most important factor the Court considers when 

determining whether to stay a case.  Brady v. Nat’l Football League, 640 F.3d 785, 789 (8th Cir. 

2011).  This factor weighs against a stay. 

The threat of irreparable harm to Defendants does not weigh in favor of a stay.  Defendants 

identify the potential harm of having to litigate in this Court, only to begin again in arbitration if 

they succeed on appeal.  While this consequence might be “irreparable,” Defendants have not 

shown that it is a harm at this stage of litigation.  This case is still in the discovery stage, and 

assuming Defendants succeed on appeal, any information obtained will be no less helpful in 

arbitration than it will be in this Court.  The only foreseeable “harm” of discovery in this forum is 

that it might reveal that Defendants have, in fact, committed fraud against Plaintiffs and the 

purported class.  This is not the kind of harm a stay is intended to prevent.  Furthermore, the harm 

to Defendants of being deprived of their chosen forum is minimal at this early stage of litigation. 

The potential harm to Plaintiffs weighs against a stay.  While this litigation has been 

pending, it remains in its early stages and is likely to continue for some time.  A short stay likely 

would not harm Plaintiffs, but a longer stay would operate to deprive them of timely resolution of 

the merits of their case.  Because this Court has no control over appellate dockets or calendars, the 

risk of harm a stay poses to Plaintiffs and putative class members is substantial.   

The public interest weighs heavily against staying this matter.  It is certainly the case that 

the Federal Arbitration Act’s liberal preference for arbitration would favor a stay if Defendants 

were more likely to succeed on the merits of their appeal.  However, the gravity of Plaintiffs’ 

allegations—that between 2003 and 2014, Defendants fraudulently solicited $700,000,000 in 
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donations from putative class members, and that Defendants continue to fraudulently solicit such 

donations—and the publicity generated by those allegations give rise to a strong public interest in 

resolving the merits of this dispute.  Having weighed all of these factors, the Court finds that a stay 

is not warranted at this time. 

IT IS THEREFORE ORDERED that Defendants’ motion to stay proceedings pending 

appeal (Doc. 41) is DENIED. 

IT IS SO ORDERED this 8th day of February, 2017. 

/s/P. K. Holmes, III 
        P.K. HOLMES, III 
        CHIEF U.S. DISTRICT JUDGE 
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