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THE HONORABLE JAMES L. ROBART 

 

 

 

 

 

 

 

 

 

UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

 

BRIAN JACOBSEN, CONNIE JACOBSEN, 

RYAN KILDEA AND ARICA KILDEA, 

 

    Plaintiffs, 

 

 v. 

 

MARK DRISCOLL AND JOHN SUTTON 

TURNER, 

 

    Defendants. 

 

No.  16-cv-00298 

 

DEFENDANT MARK 

DRISCOLL’S FED. R. CIV. P. 

4(m) MOTION TO DISMISS 

 

 

NOTE ON MOTION CALENDAR: 

JULY 8, 2016 

 Pursuant to Fed. R. Civ. P. 4(m), defendant Mark Driscoll requests that this Court dismiss 

the complaint filed against him in this matter. 

 On February 29, 2016, plaintiffs Brian Jacobsen, Connie Jacobsen, Ryan Kildea and 

Arica Kildea filed a complaint against both Driscoll and defendant John Sutton Turner.  Fed. R. 

Civ. P. 4(m) notes that a court “must dismiss the action without prejudice against the defendant 

or order that service be made within a specified time” if a defendant is not served within 90 days 

after the complaint is filed.  Pursuant to this rule, the plaintiffs were obligated to serve Driscoll 

with the summons and complaint by May 31, 2016.  The plaintiffs have not done so, and this 

case should be dismissed. 

 Fed. R. Civ. P. 4(m) requires a court to extend the service deadline when a plaintiff 

establishes good cause for his or her failure to serve process, but neither the Jacobsens nor the 

Kildeas can establish good cause in this instance.  They simply chose to not prosecute their case 
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and to not serve Driscoll with the summons and complaint.  Immediately following the filing of 

this lawsuit, plaintiffs’ counsel made himself available for an interview with the Seattle Times.  

See article attached as Exhibit A to the Declaration of Thomas M. Brennan in Support of Motion 

to Dismiss at ¶2.  In that same news article, it was reported that Driscoll had recently moved to 

Phoenix, Arizona in order to establish a new church in that community.  Id.  Driscoll’s 

whereabouts have been common knowledge and publicly reported.  Yet, the plaintiffs have made 

no effort to serve Driscoll in Phoenix and therefore cannot establish good cause for the purposes 

of extending the Fed. R. Civ. P. 4(m) deadline.  “[T]ardy efforts to accomplish service” are 

insufficient to show good cause.  McClain III v. 1st Security Bank of WA., 2014 WL 7043474 

(W.D. Wash. Dec. 11, 2014).  The plaintiffs here are not simply tardy; they are absent. 

 Driscoll has neither consented to jurisdiction in this matter nor waived lack of process.  

And Driscoll has not appeared in this case, whereas defendant Turner filed a notice of 

appearance on April 7, 2016.  See Dkt. # 3.  It is understood that counsel for Turner made 

multiple efforts to contact plaintiffs’ counsel in order to facilitate acceptance of service of 

process.  See Declaration of Aaron D. Bigby in Support of Motion to Dismiss at Dkt. # 5 at p. 2. 

It is further understood that Turner’s counsel never received a response from plaintiffs’ counsel.  

Id.  Given these facts, it is difficult to discern the good cause affording the plaintiffs an extended 

service deadline, and it is reasonable to conclude that the plaintiffs have chosen to abandon this 

case. 

 Driscoll seeks dismissal of this case under Fed. R. Civ. P. 4(m); whereas Turner seeks 

dismissal under Fed. R. Civ. P. 4(m) plus sanctions in two forms: dismissal with prejudice and an 

award of fees and costs.  When considering relief under Fed. R. Civ. P. 4(m), a court may 

consider the following factors: a statute of limitations bar, prejudice to the defendant, actual 

notice of a lawsuit and eventual service.  See Efaw v. Williams, 473 F.3d 1038, 1041 (9th Cir. 

2007) (quotation omitted).  In this instance, dismissal does not prejudice the plaintiffs in the 

sense that it is not clear that the statute of limitations would bar a renewed complaint at a later 
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date.  The other factors, absent a showing of good cause, weigh in favor of dismissal. 

 Fed. R. Civ. P. 41(b) similarly allows for dismissal of an action when a plaintiff fails to 

prosecute his or her case.  Fed. R. Civ. P. 41(b) dismissal is deemed an adjudication on the 

merits.  Unlike Fed. R. Civ. P. 4(m), Fed. R. Civ. P. 41(b) may be utilized to dismiss a suit with 

prejudice, although it can be considered a harsh penalty.  See In re Phenylpropanolamine (PPA) 

Prods. Liab. Litig., 460 F.3d 1217, 1226 (9th Cir. 2006).  

 Turner’s request for dismissal with prejudice, however, is strengthened by the fact that 

his attorney contacted plaintiffs’ counsel on multiple occasions.  Arguably, Fed. R. Civ. P. 41(b) 

dismissal might be an appropriate remedy (adjudication on the merits) given the fact that the 

plaintiffs ignored Turner’s counsel’s overtures.  Driscoll took a different approach -- to wait for 

service (which never happened).  Nonetheless, if the Court decides to dismiss the civil RICO 

complaint against Turner with prejudice, it should do the same for the remaining civil RICO 

defendant, Driscoll.  The failure to prosecute applies to both parties.  The plaintiffs were put on 

notice about their obligation to serve process in a general sense when Turner contacted the 

plaintiffs directly.  That notice reminded the plaintiffs that they must serve all plaintiffs, not just 

one plaintiff.   

 No good cause exists that could warrant an extension of the Fed. R. Civ. P. 4 service 

deadline.  Indeed, the totality of the facts weigh in favor of dismissal with prejudice as opposed 

to an extension of the deadline.  Accordingly, Driscoll respectfully requests that the Court 

dismiss the case against him and to do so with prejudice if the Court is inclined to dismiss the 

case against Turner with prejudice. 

// 

// 

// 

// 
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DATED June 16, 2016. 

 

McKAY CHADWELL, PLLC 

 

 

By: s/Thomas M. Brennan    

By: s/Robert G. Chadwell    

 

Thomas M. Brennan, WSBA No. 30662 

Robert G. Chadwell, WSBA No. 22683 

McKay Chadwell, PLLC 

600 University Street, Suite 1601 

Seattle, WA  98101-4124 

Phone: (206) 233-2800 

Fax:     (206) 233-2809 

Email: tmb@mckay-chadwell.com 

  rgc1@mckay-chadwell.com 

Attorneys for Defendant Mark Driscoll 
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